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GOVERNMENT MEMORANDUM  

On the Petroleum Industry Bill, 2009 

 

Explanatory Memorandum 
 

Executive Summary 
 

This is the Explanatory Memorandum of the Government Memorandum on the Petroleum 

Industry Bill (ñPIBò), 2009.  The Government Memorandum is a comprehensive proposal to 

amend the PIB submitted in 2009 and is based in part on the original work of the OGIC.  

   

This  Government Memorandum has been prepared by the Inter Agency Team  (ñIATò) created 

by the former HMPR in April 2009.  The IAT consists of:  

¶ Ministry of Petroleum Resources (MPR) 

¶ Ministry of Finance (MOF) 

¶ Budget Office of the Federation (BOF) 

¶ Ministry of Justice (MOJ) 

¶ Department of Petroleum Resources (DPR) 

¶ Nigerian National Petroleum Corporation (NNPC) 

¶ Federal Inland Revenues Services (FIRS) 

¶ Revenue Mobilization and Fiscal Commission (RMAFC) 

¶ Nigeria Extractive Industries Transparency Initiative (NEITI) 

 

The IAT is supported by Dr. Pedro van Meurs at the request of the HMPR, in order provide 

independent views to the Inter Agency Team and the Federal Government and to ensure the 

adoption of international best practice. The consultant has worked for governments on petroleum 

legislations and fiscal systems in more than 70 countries in the world. 

 

General nature of the Government Memorandum 

 

On adoption of the Government Memorandum by the National Assembly to amend the PIB,  

Nigeria would have one of the most modern and forward looking petroleum laws in the world, 

incorporating the best international practice from a large number of countries.   

 

The IAT defined a number of objectives, which the IAT believes reflect the national interest.  The 

incorporation of these objectives in the Government Memorandum is discussed in the following 

sections.   

 

 

 

 

                                                 
1
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Increase oil and gas production 

 

The objective is to increase oil production within the overall framework of OPEC and to 

increase gas production for domestic markets and for exports. Higher levels of production will 

mean more employment and business opportunities in Nigeria and more revenues for 

Government. 

 

Over the last five years Nigeria has experienced a gradual decline of its oil production. Yet,  it is 

generally recognized that the oil potential of Nigeria is very large and can be easily expanded 

with new exploration and development of conventional resources.  

 

In the Government Memorandum,  the IAT proposes the following comprehensive set of 

solutions: 

¶ More attractive fiscal terms for investors in onshore and shallow water areas.  The 

government take for small new onshore fields is reduced from about 90% to 65%,   

¶ Higher profitability for fields in deep water areas with specific new fiscal incentives 

to encourage re-investment in Nigeria as will be discussed in more detail below, 

¶ More acreage availability through mandatory relinquishment of unused acreage. This 

will enable the Government to attract large scale new investment through new bidding 

rounds,  and 

¶ Strong work commitments and effective acreage management on new PPLs through 

the application of the ñdrill or dropò system.  

 

 

Significant increase in gas supplies for power generation and domestic industries 

 

The objective is to rapidly increase domestic gas supplies for power generation and provide 

total support for the plans of Mr. President to create a reliable and effective power supply and 

ensure sustainable development of gas for national economic growth. 

 

Nigeria has very large resources of relatively low cost gas.  At the same time the country has an 

enormous need for electric power.  Without rapid expansion of power generation and gas based 

industries such as fertilizer, methanol and petrochemicals, on the basis of cheap natural gas the 

nation will not achieve its full economic potential. Nigeria has been notoriously unsuccessful in 

creating large scale electric power based on natural gas so far.   

 

The IAT proposes a new comprehensive strategy in the Government Memorandum to deal with 

these issues which consists of the following:   

¶ Attractive fiscal terms for the production of gas and condensates through royalties 

which are capped at 12.5% and substantial production allowances on the Nigerian 

Hydrocarbon Tax creating an overall government take of about 65%, 

¶ Application of these new fiscal terms to new projects that eliminate gas flaring or 

develop deeper gas reservoirs, 
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¶ A comprehensive gas pricing framework, with substantially higher gas prices, linked 

to international market indicators, that will encourage producers to rapidly increase gas 

production and that links domestic prices to market based indicators, and 

¶ Gas pipeline and processing tariffs, to be regulated by a midstream regulatory agency, 

which are the most attractive in the world, in order to provide strong incentives for 

investments in gas infrastructure, under strong fiscal incentives.  

 

 

Increase government revenues from deep water 

 

The objective is to establish a fiscal framework for deep water that provides a fair share of the 

economic rent for Nigeria, is competitive from an international perspective and provides a 

framework for further expansion of deep water oil and gas production. 

 

Currently,  there are basically three ñseriesò of deep water PSCs: 

¶ The 1993 Model,  which provides on the first fields to be developed from a contract 

area a share to Nigeria that is well below international levels,   

¶ The 2000 Model,  which provides a fair share for Nigeria, but requires fiscal 

incentives to increase the level of investments, and  

¶ The 2005 Model,  which has tough fiscal provisions that are no longer competitive 

internationally.  

 

The IAT proposes through the Government Memorandum: 

¶ To establish a single fiscal system for all existing deep water contracts,  with a level of 

government take that is similar to the 2000 Model, but  with increased royalties and taxes 

and with a reduced NNPC profit oil share, 

¶ To consolidate for tax purposes all deep water areas in order to encourage current 

operators to invest in the new blocks of 2000 and 2005 PSCs in which there is currently 

no production, so investments in such blocks can be deducted for tax purposes from 

production in 1993 PSCs,  and 

¶ To establish a new and lower profit oil scale which will apply on a field by field basis, 

so each field benefits from a low profit oil share during the initial phase of production.  

 

The proposed system will result in a significant increase in government revenues from existing 

producting fields in 1993 PSCs.  However, investments in blocks that are 2000 or 2005 PSCs and 

new fields in 1993 PSCs will have a higher profitability, which in turn will result in a significant 

increase in deep water activity and production. 

 

 

Establish a stable fiscal framework 

 

The objective is to establish a stable fiscal framework that adjusts automatically to different 

economic circumstances and may only have to be adjusted in small steps from time to time 

through legislative change to deal with new circumstances.  
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The fiscal changes proposed in the Government Memorandum represent a dramatic change from 

the current situation.  The reason is that Nigeria has not fundamentally changed its petroleum 

legislative framework during the last 40 years.  As a result the current Nigerian petroleum 

legislation is outdated and needs to be replaced.  Many other countries have done so much earlier 

and more frequent than Nigeria.  

 

The IAT proposes to establish in the Government Memorandum a stable fiscal framework in the 

following manner: 

¶ Split the previous PPTA into the Companies Income Tax (ñCITò) and the Nigerian 

Hydrocarbon Tax (NHT).  The CIT will be the generally applicable income tax, which 

will be adjusted as part of the normal budget process. The NHT can be adjusted 

occasionally when circumstances so justify through legislative change.  This concept is 

based on the system applicable in Norway, 

¶ Create royalties that are sensitive to daily production,  so small fields will 

automatically pay less and large fields will pay more.  This will adjust the royalty 

automatically to the size of the field. This concept is applied in many countries in the 

world, and 

¶ Create in addition, royalties that are price sensitive for oil and gas, so under very high 

prices additional royalties are payable and windfall profits are avoided. This concept is 

based on the royalty system currently applicable in Alberta. 

 

 

Deal with the Niger Delta crisis 

 

The objective is to establish direct dividends payments to the communities in the Niger Delta 

that are directly impacted by the petroleum developments in order to create a more positive 

relationship between the petroleum industry and the local population.    

 

The Niger Delta crisis has created conditions where the petroleum industry cannot really reach its 

full potential. This is detrimental to Nigeria and the Niger Delta.  The Government has rather 

significant development programs in the Niger Delta. However,  the local population does not feel 

part of these programs and the benefit of these programs does not always reach the communities 

that are impacted by oil and gas activities.  

 

Based on the original ideas of the Presidential Adviser on Petroleum Matters, the IAT proposes in 

the Government Memorandum one of the most substantive and innovative concepts in the world 

to deal with the above crisis in support of the Amnesty Program of Government,  through: 

¶ The creation of a significant direct dividend program,  whereby as much as US $ 600 

million of dividends is paid to impacted communities in the Niger Delta, 

¶ The dividends will be based on the impact value of the assets which impact on the 

communities in the onshore and offshore, 

¶ Precise dividend amounts are established for each asset,  such as wells,  PPL acreage , 

gas processing plants, etc., 

¶ The dividends are payable directly from the operators to community cooperatives 

without further State or Federal involvement, and 

¶ Communities can use these funds as the community cooperatives decide,  including 

direct distribution to all members.  
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Create a viable National Oil Company with effective joint venture agreements 

 

The objective is to create a self-financing and self-governing National Oil Company, which 

based on its own cash flow and resources can effectively contribute to a faster and more 

effective development of the petroleum industry of Nigeria and maintain a significant Nigerian 

owned presence in the industry.  

 

Currently,  the NNPC combines the role of policy maker, regulator, tax collector and commercial 

entity. NNPC operates very much as a government department and is dependend on Government 

for its financial resources.  The lack of commercial focus leads to inefficient operations and 

corruption.  

 

The IAT proposes to follow the strong international trend as was also implemented in countries 

such as Algeria, Indonesia, Brazil and Colombia,  to separate clearly the various functions:  

regulation should be done by the Regulatory Institutions,  taxes should be collected by the FIRS 

and NNPC should focus on becoming an efficient commercial entity similar to private 

corporations. The IAT proposes in the Government Memorandum that: 

¶ NNPC Ltd should be incorporated under the Companies and Allied Matters Act, 

¶ NNPC Ltd will operate under the same terms and conditions as any other petroleum 

company in Nigeria and will pay all royalties and taxes, including taxes on its profit oil 

from PSCs, 

¶ The full or partial privatization through the sale of shares on the Nigerian stock 

exchange will be pre-approved, 

¶ NNPC Ltd will have a professional Board, 

¶ The current joint operating agreements will be converted into incorporated joint 

venture companies (IJVs) in order to ensure that the cash flow generated from petroleum 

production is with priority re-invested in exploration and development of  oil and gas 

production and improved opportunities are created for the financing of the operations in 

order to ensure strong value creation, 

¶ The IJVs and NNPC Ltd will not be subject to the provisions of the Fiscal 

Responsibility Act and the Public Procurement Act in order to ensure that these 

companies can operate like any other private company with Boards that will make 

decisions on the basis of best international practice, and 

¶ The IJVs will be subject to all taxes and royalties and therefore there will be no loss in 

government revenues as a result.  

 

 

Deregulate petroleum product prices 

 

The objective is to fully deregulate petroleum product prices in order to create strong 

competition resulting in the lowest possible petroleum product prices for consumers and to 

create an attractive environment for investment in new refining capacity and distribution 

systems.  
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The current situation where refineries are operated well below their capacity and Nigeria has to 

rely on the import of expensive petroleum products while creating occasional shortages of 

petroleum product supplies is not acceptable.  Interference in the subsidization and allocation of 

petroleum products creates opportunities for rent seeking which is a source of corruption. 

 

The IAT proposes in the Government Memorandum that: 

¶ The petroleum products markets should be completely deregulated, 

¶ The Equalization Fund should be scrapped, 

¶ Open access provisions will be established for bulk plants,  product pipelines and 

terminals to permit effective competition in the downstream petroleum market, 

¶ Strong price monitoring powers will be given to the Regulatory Institutions to prevent 

misuse of the free market environment,  and 

¶ The attractive fiscal incentives currently applicable to gas processing will also be 

extended to the construction and operation of domestic refineries. 

 

 

Create efficient regulatory powers with a strong midstream entity 

 

The objective is to establish a clear and transparent regulatory framework, with shorter 

approval cycles and a clearer focus, with a strong midstream regulator in order to support the 

rapid development of gas infrastructure and new refining capacity.  

 

The fact that Nigeria is currently in a disastrous situation with respect to gas deliveries to power 

plants and refining performance is in part the result of the absence of a clear regulatory 

framework.  Currently, the investment in new projects requires ad-hoc and discretionary decisions 

with significant political interference, corruption, endless bickering and long approval cycles with 

poorly defined requirements and lack of coordination among agencies of Government.   

 

Project decisions should be through a ñone stop shopò where all technical aspects and commercial 

aspects of a project can be reviewed by a single Regulatory Institution on the basis of a clear and 

efficient process and a short period for decision making.  

 

The IAT proposed in the Government Memorandum to create: 

¶ A Nigerian Petroleum Inspectorate in charge of all technical and commercial aspects 

of upstream operations, 

¶ A National Midstream Regulatory Agency in charge of all technical and commercial 

aspects of midstream operations, and 

¶ A Petroleum Products Regulatory Authority in charge of all technical and commercial 

aspects of downstream operations.  

 

In particular the absence of a clear midstream regulator has been the cause for the disastrous 

conditions in Nigeria with respect to gas to power plants and refining performace. It is for this 

reason that the IAT proposes a strong midstream regulator based on the favourable experiences of 

Algeria, the United States and Canada in establishing an extensive nation wide network of gas 

pipelines and gas processing plants to serve a rapid expansion of the domestic gas demand for 

power generation and other industrial sectors.  Today, Algeria and Canada are among the most 

successful gas exporters in the world. 
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Create transparency and a non-discriminatory environment 

 

The objective is to create a transparent framework where all information is publicly available 

and whereby discretionary decisions on the part of the Government are reduced to the bearest 

minimum. 

 

Currently most data and transaction are confidential.  This creates a situation where Nigerians and 

foreigners do not know what is going on in the petroleum sector.  Confidentiality creates 

corruption. 

 

It is based on the foregoing, that the IAT in the Government Memorandum proposes a complete 

removal of confidentiality on a scale not seen before in the world as follows: 

¶ Texts of licences, leases and contracts and all side letters should not be confidential 

and should be published on the Government website, 

¶ Geological data should be accessible to all interested parties and production 

information should be freely available, 

¶ All information on payments of royalties and taxes to government should be non 

confidential, and 

¶ All production and lifting information should be available to the public 

 

The implementation of these provisions will transform Nigeria from one of the most opaque 

nations in Africa to one of the most open and transparent in the world. 

 

Another important issue is the removal of an environment in which Government can make 

discretionary decisions in favour of particular ñinvestorsò which have a special relationship with 

the Government of the day.  In Nigeria, such favoratism has reached the point, where under 

previous Governments, private individuals without any qualitications or financial resources have 

been given large petroleum concessions, which now have the potential of creating non taxable 

revenues in excess of a billion dollars through production sharing contracts without any financial 

contribution on the part of the concessionaires.   

 

The IAT proposes in the Government Memorandum to put an end to these practices through: 

¶ Removal of discretionary powers on the part of the Minister to grant petroleum 

licences or leases or to grant fiscal incentives to particular individuals or companies, 

¶ The strict requirement to grant all petroleum prospecting licences and petroleum 

mining leases through competitive bidding processes in which the only companies that 

can participate must be qualified through a transparent process, 

¶ Establishment of a non discriminatory fiscal system that applies equally to all 

companies, and 

¶ The requirement to pay Companies Income Tax and Nigerian Hydrocarbon Tax on 

profit oil shares or similar petroleum income.  
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Enhance Nigerian content 

 

The IAT proposes an enhanced implementation of the Nigerian content provisions while 

providing an integration with the provisions and objectives of the Government Memorandum. 

 

 

Protect Health, Safety and Environment 
 

The objective is to ensure that Nigeria adopts the best international practices in the pursuit of 

health, safety and a clean environment.  

 

Unfortunately, in the Niger Delta pollution is a major problem for a variety of reasons.  

Environmental processes require clarification. 

 

The IAT proposes in the Government Memorandum: 

 

¶ To clarify how the Regulatory Institutions should interact with the Ministry of 

Environment in order to achieve the goals of health, safety and environment, 

¶  Directives of the Ministry of Environment prevail over Regulatory Institutions, 

¶ To provide strong fiscal incentives for the elimination of gas flaring, 

¶ The requirement for environmental management plans for all licences and leases, 

¶ The requirement to establish environmental remediation funds, 

¶ The establishment of modern abandonment and decommissioning practices, 

¶ The requirement to establish an abandonment fund,  and 

¶ The powers for the Minister to establish up to date petroleum safety and health 

practices through detailed petroleum regulations.  

 

Comparison with proposed Senate Bill draft 

 

The Inter Agency Team received a version of the proposed Senate Bill draft.  In order to facilitate 

the comparison between the two drafts,  following Annex A provides a summary of the salient 

differences. 
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Annex A 

 

SUMMARY OF DIFFERENCES BETWEEN  

PROPOSED SENATE BILL AND GOVERNMENT MEMORANDUM  
 

Executive Summary 
 

Contrary to the Government Memorandum,  the proposed Senate Bill version: 

¶ Creates a powerful National Petroleum Commission which eliminates most powers of 

the Minister of Petroleum and all powers of the Minister of Finance with respect to 

the Nigerian Hydrocarbon Tax. 

¶ Maintains the status quo of the regulatory institutions and does not create the strong 

midstream agency required to ensure that cheap Nigerian gas is amply available for 

power generation. 

¶ Leaves NNPC subject to excessive political meddling, depending on tax payers money 

for survival ,  no funding mechanisms and without a framework to create an efficient 

company. 

¶ Creates an unconstitutional 10% royalty for the Niger Delta,  largely allocated to the 

governors of the littoral states, without need to justify the corresponding 

expenditures, and to the 10% of the Niger Delta communities that are actually 

located in producing petroleum mining leases, while 90% of the communities receive 

very little or nothing.  

¶ Scraps the incorporated joint venture companies and therefore leaves NNPC with no 

viable commercial options to further expand petroleum production 

¶ Creates very weak work obligations for petroleum companies without the need to 

provide financial guarantees to execute work programs upon the granting of a 

licence or lease 

¶ Does not require large blocks of unused acreage occupied by current companies to be 

returned to government for issuance to other investors 

¶ Does not establish a commercial gas pricing framework that will support the 

development of gas for power generation 

¶ Creates an unworkable discretionary licence and lease award system 

¶ Permits the calculation of royalty and tax on the basis of contract export gas prices 

instead of netback prices, enabling companies to take most of the Nigerian economic 

rent ñoffshoreò 

¶ Measures oil at the point downstream of where oil is produced, facilitating large scale 

illegal taking of oil without the payment of royalties or taxes 

¶ Establishes fiscal terms with a government take below internationally competitive 

levels and with a structure that will result in a rapid erosion of government 

petroleum revenues during the next 5 years.         
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Summary 
 

Following is a comparative analysis of the Senate committee version of the PIB,  SB236 and the 

Redraft of the Government Memorandum (ñRedraftò).  From an oral communication it is 

understood that this is the July 18 Senate committee version.  However,  the document itself is not 

dated. The IAT has not seen later versions from the Senate Committee.  The comparative analysis 

focuses on areas of difference. 

  

Commission and Ministers 

 

The proposed Senate Bill (ñSBò) creates a powerful Commission that would take over essentially 

all powers of the Minister of Petroleum and would also replace the Minister of Finance with 

respect to the Nigerian Hydrocarbon Tax.  Members are appointed by the President.  The Minister 

of Petroleum would be reduced to a mere conduit between the Commission and the Cabinet. 

 

The Redraft retains the powers of the Minister of Petroleum and the Minister of Finance and 

creates a Directorate to coordinate the institutions and act as secretariat to the Minister of 

Petroleum. 

 

Regulatory Institutions  

 

The SB maintains the status quo, i.e. upstream and downstream. 

 

The Redraft creates three streamlined regulatory entities for the upstream, midstream and 

downstream,  with a view to ensure the construction and operation of gas pipelines and gas 

processing plants to supply gas to the power sector through a strong midstream regulator.  As is 

evidences by the extremely low consumption of electricity,  the current regulatory setup is one of 

the reasons that gas and electricity development have been a total disaster. There is an urgent need 

to create an efficient regulatory framework that delivers gas to power plants and electricity to 

Nigerians. Also as a result of the deregulation of petroleum product prices,  the price monitoring 

powers of the downstream regulator are enhanced. 

 

NNPC 

 

The SB largely retains the status quo,  with NNPC under strong political influence of the National 

Assembly and continuing funding through the National Assembly.  Ability for efficient 

management is stymied by continuing the need for compliance with the Fiscal Responsibility Act 

and the Public Procurement Act.   

 

The Redraft proposes a self-financing and self-governing NNPC Ltd,  incorporated under the 

Companies and Allied Matters Act,  which will no longer be dependent on tax payers 

contributions, and therefore with political influence much reduced. 
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Nigerian Petroleum Research Centre and National Frontier Exploration Service 

  

Provisions deleted in the SB.  Provisions retained in the Redraft. 

 

Equalisation Fund 

 

Provisions deleted in the SB. 

 

Temporarily retained in the Redraft with provision that the Fund stands repealed when 

deregulation is completed. 

 

Niger Delta communities benefits 

 

SB creates Petroleum Producing Communities Funds.  An ñownership rightò to 10% of the gross 

revenues is created.  The onshore and shallow water revenues are distributed to the communities.  

The deep water revenues go directly to the littoral states.  Under current price conditions this 

would be a distribution of about $ 5 billion per year.  The distribution among communities will be 

highly uneven since only communities which are fully or partly within PMLs receive 90% of the 

onshore and shallow water revenues (it is unclear how a shallow water PML can contain a 

community).  The Inter Agency Team estimates that this means that only 10% of the Niger Delta 

communities will divide more than $ 2 billion a year,  the other communities receive nothing or 

very little.  The 10% of revenues is directly offset against royalties and taxes.  Since the 10% 

revenue ownership right is unquestionably a royalty and since under the Nigerian constitution all 

royalties have to be paid to the Federation Account,  it is highly questionable whether the 

proposal is constitutional.   

 

The Redraft follows largely the proposals of the Presidential Adviser on Petroleum Matters,  with 

the creation of Host community dividends.  These dividends constitute impact funding and are 

largely determined based on environmental and social impact. Impact funding is based on all 

upstream and midstream assets and product pipelines in the onshore and shallow water.  All 

dividends go directly to the communities,  no funding is provided for the littoral states.  The total 

fund is estimated at $ 0.63 billion per year.  There is no direct offset against royalty or tax 

payments,  but level of government take, takes the higher costs into account.  

 

 

 

Incorporated Joint Venture Companies (IJVs) 

 

The SB retains the status quo. There are no IJVs. 

 

The Redraft creates IJVs in order to ensure: 

¶ that all cash flow from JV oil and gas fields can be re-invested in the further development 

of these fields and exploration and development of new fields. 

¶ Political influence meddling is minimized, and 

¶ The IJVs are able to self-finance the developments through borrowing rather than relying 

on tax payers money for NNPCs share. 
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Confidentiality  

 

Both the SB and the Redraft take a strong stance with respect to the removal of confidentiality.  

The only difference is that the provision of technical data to the national data bank under the SB 

is subject to the discretion of the Inspectorate.  This opens the door for bureaucrats selling data 

that are being kept confidential. 

 

Petroleum exploration licences 

 

The SB does not permit gathering of geophysical data over existing petroleum prospecting 

licences or petroleum mining leases.  This is contrary to international practice and will severely 

hamper the ability of government to offer new acreage under favorable terms.   

 

The Redraft permits gathering of geophysical data anywhere in Nigeria. 

 

Timing in petroleum prospecting licences and work commitments  

 

The SB largely recreates the status quo,  whereby in case of a discovery the appraisal period is at 

the discretion of the Inspectorate until the end of the licence (The SB does not define when the 

licence terminates).  Work commitments are minimal and do not have to be guaranteed with a 

bank guarantee.  

 

The Redraft establishes a 2-year appraisal period and establishes strong work commitments to be 

guaranteed with a bank guarantee for all phases. 

 

Commercial discovery and development plan  

 

The SB does not require the consideration of commercial and economic issues during the 

approval of a development plan.   This could lead to high cost developments as a result of lack of 

cooperation among companies.  

 

The Redraft requires consideration of all issues when approving a development plan,  as is 

currently best international practice. 

 

Bitumen 

 

The SB does not include bitumen in petroleum. 

 

The Redraft includes bitumen in petroleum, because bitumen is petroleum that does not flow to a 

well,  but can be made to flow to a well based on steam injection.  The development of bitumen 

deposits is now considered worldwide and Nigeria should receive its fair share also from such 

deposits. 
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Renewal of a lease at the end of the term 

 

The SB leaves the renewal of a lease open ended and establishes prevailing fiscal terms and 

conditions for the renewal. 

 

The Redraft provides for a 10 year renewal period on terms as determined by the Minister. 

 

Award Process 

 

The award process for foreign oil companies is similar in both drafts. 

 

However,  the SB reserves 50% of the block for indigenous companies,  and classifies these 

companies based on past cumulative expenditures and subsequently offers blocks based on 

ñprobable reservesò to different classes of companies.  Apparently,  the drafters of the SB are 

unaware of the fact that exploration acreage does not contain probable reserves, as internationally 

defined.  Indigenous companies will certainly not have sufficient funds to explore and develop 

50% of the open acreage.  Since it is impossible to administratively determine who the beneficial 

owner of a company is,  this scheme will certainly invite rampant sham transactions whereby 

indigenous companies will receive acreage on uncompetitive terms.  Such acreage will then be 

peddled to foreign companies,  with the indigenous companies taking a share of the economic rent 

that belongs to the nation.  This is not the way to develop a healthy and competitive Nigerian 

owned petroleum industry. 

 

Mandatory relinquishment of unused acreage. 

 

Currently large blocks are being held by companies that contain acreage that is not being used for 

exploration and development.  

 

The SB proposes to enable current companies to retain such acreage even if they are not planning 

to do anything with it. 

 

The Redraft requires that unused acreage be returned to the Government, so it can be offered to 

petroleum companies interested in exploration and developing such acreage.  

 

Gas flaring penalties. 

 

The provision related to gas flaring penalties has been deleted from the SB and is retained in the 

Redraft. 

 

Environmental remediation fund and Abandonment fund 

 

The SB does not require the establishment by the licensee or lessee of an environmental 

remediation fund or an abandonment fund.  The redraft does. The requirement of such funds is 

now widely accepted international practice. 
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Project approval certificate 

 

The SB does not require a midstream or downstream project approval certificate and maintains 

the status quo with respect to the current disastrous regulatory framework or project promotion 

and approval.  

 

The Redraft streamlines the process for the approval for construction and operations of a 

midstream or downstream facilities on the basis of a single approval certificate,  as is best 

international practice.  

 

Pipeline owners and users  

 

The SB does not require an armôs length relationship between pipeline owner and users of the 

line.  This has potential for maintaining the current oligopolistic conditions in the midstream. 

 

The Redraft requires an armôs length relationship between pipeline owners and users,  even if the 

pipeline owner is also a producer and user of the line.  This promotes open access. 

 

Commercial licences 

 

The SB does not have provisions that the construction of refineries, gas processing plants and 

similar facilities require a commercial licence.  The Redraft does. 

 

Deregulation of petroleum product prices  

 

The SB draft implies that the SB supports deregulation,  since the Equalisation Fund is deleted.   

However,  the SB does not actually contain specific deregulation provisions. The Redraft does. 

 

Open access 

 

The SB only provides for open access on petroleum product pipelines and product depots. 

 

The Redraft requires open access for all pipelines, gas processing plants, terminals and depots.  

This ensures that small producers will have access to these facilities. 

 

Tariffs  

 

The SB only provides for tariffs for pipelines and depots,  not for gas processing plants, terminals 

and other facilities that are open access in the Redraft.  It should be noted that without such tariffs 

it is not possible to determine the proper fair market value for gas. 

 

The Redraft provides for tariffs for all open access facilities.  Also detailed start-out tariff 

methodologies are provided, so the immediate implementation of the new fiscal terms is 

facilitated. 
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Price Monitoring  

 

The SB includes price monitoring provision.  However,  important powers to fight anti-

competitive behavior, as contained in the Redraft,  are not included. 

 

Gas pricing for power and other strategic sectors. 

 

The SB does not contain a gas pricing framework that is consistent with the new framework for 

the development of the power sector as proposed by Mr. President. 

 

The Redraft,  contains a comprehensive gas pricing framework for the power sector,  other 

strategic sectors and the export of gas,  linked to international gas markets.  The comprehensive 

gas pricing framework provides strong support for the initiatives by Mr. President.  

 

Domestic Gas Supply Obligation 

 

The SB provides the Inspectorate with the task to implement the domestic gas supply obligation.  

The SB does not clarify what the obligations of producers are to supply the domestic market or 

how the obligations will be allocated among producers.  The SB creates an Aggregator which in 

effect is an oligopolistic structure, permitting the main petroleum companies to control the 

Nigerian gas market.  

 

The Redraft provides the powerful midstream regulator with the task of the management of the 

domestic gas supply obligation,  with support of the Inspectorate.  The Redraft describes in detail 

the obligations of producers to supply the domestic market and how the obligations are to be 

allocated  among producers.  The Redraft creates an Aggregator which is independent between 

producers and consumers.  

 

Compensation of damage to third parties 

 

The SB only provides for compensation to landowners and other third parties with respect to 

upstream petroleum operations.  This means pipeline construction could not result in 

compensation claims. The Redraft provides compensation provisions for all petroleum operations.  

 

Fiscal provisions: Companies Income Tax 

 

The SB introduces the production allowances for companies income tax.  This essentially will 

wipe out companies income tax payments under high cost ï low price conditions. The Redraft 

does not. 

 

Fiscal provisions:  Royalties, taxes and production sharing ï volume determination 

 

The SB maintains the status quo where the royalties are being measured at the ñfiscal sales pointò,  

which is for oil typically is the point of exports and for gas the point where gas is sold.   

 

The Redraft changes the volume determination to the measurement point in the field,  as is 

international practice,  so petroleum can be measured directly after it is produced. 
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This difference is of great significance,  since much of the illegal removal of oil takes place 

between the production in the field and the fiscal sales point, when oil is being transported to this 

point. So the stealing of oil is actually not measured.  The illegal removal of oil is a significant 

source or revenue loss to government and of ill-gotten wealth in Nigeria.  So it is troublesome that 

the SB maintains the status quo. 

 

 

Fiscal provisions: Royalties, taxes and production sharing ï value determination 

 

The SB abandons the concept of fair market value and leaves the determination of the value of oil 

to the Inspectorate,  with no specific criteria established in the SB.  This could open the door to 

significant corruption. 

 

The SB fixes the value of gas on the basis of the gas sales contract rather than the fair market 

value based on a net back calculation.  This opens the door for transfer pricing,  in particular with 

respect to the export of gas,  since it is very easy for companies to undersell their gas and make 

compensating transactions somewhere else in the world. In this way most of the value of export 

gas can be taken ñoffshoreò.   

 

The Redraft embraces international principles. A widely used international practice is that the 

gross revenues for royalties, tax and production sharing purposes should be based on independent 

fair market prices, which are arms-length.  In this way the country is guaranteed a fair 

determination of value for royalty and tax purposes.  Most exporting nations have procedures for 

determining the so-called net back prices in order to determine fair market values.  

 

 

Fiscal provisions: Royalty rates on volume 

 

The SB divides the fields in the onshore and shallow water into fields of less and more than 5000 

bopd.  The fields of less than 5000 bopd pay 5% royalty.  Large fields pay a royalty of 22% 

onshore and different levels of royalties depending on the water depth.  These levels are slightly 

higher than currently applicable.  Since many fields in the onshore are small.  This royalty scheme 

will result on average in a lowering of these royalty revenues.     

 

For a water depth of 1000 m or more the royalty is a flat 8% in the SB draft.   This is an increase 

from the current 0% for 1993 PSCs and is identical to later royalty rates. 

 

The Redraft maintains the royalty rates from PML that are currently producing (except for PSCs), 

so there is no revenue loss.  

  

The Redraft provides that for production from new PMLs the royalty rate will be from 5% to 25% 

depending on a sliding scale based on daily production.   The new royalty rates are applicable to 

PSCs.   The sliding scale based on daily production will encourage the development of new fields. 

 

 

 

 



GOVERNMENT MEMORANDUM - PETROLEUM INDUSTRY BILL 2009  
  Page 17 
 

 

Fiscal provisions: Royalty rates based on value 

  

Both drafts provide for a new royalty based on value,  which starts at US $ 70 for crude oil and 

condensates and at US $ 2 per MMBtu for gas.  However, the SB version has much lower royalty 

increases with price for oil. 

 

 

Fiscal provisions: Nigerian Hydrocarbon Tax (ñNHTò)   

 

The SB removes the power of the Minister of Finance with respect to NHT and places this in the 

hands of the commission.  The SB permits a wide range of costs that are non-deductible under the 

Redraft as deductible,  such as interest, foreign headquarter costs and 20% of foreign costs.  

 

What is very worrisome is that the SB has not stipulated that the following costs are non-

deductible: 

¶ Costs that are incurred for the midstream and downstream 

¶ Costs that are in excess of the fair market value of the goods or service 

¶ Joint costs of activities that are both upstream and relate to other activities,  to the extent 

that costs are allocated to such other activities. 

 

Including statements that such costs are non-deductible is international practice. 

 

The most damaging provision from a national revenue point of view, is that the SB permits 

production allowances on incremental production from existing PMLs.  Since oil fields typically 

decline by 10% or more,  this means the petroleum revenues from existing fields will decline very 

rapidly.  In principle,  the SB provides a perpetual production allowance on all production,  since 

it is easy for companies to create decline curves that will make most production incremental.  

 

The SB lowers the NHT tax rate for deep water from 30% to 25%.  Furthermore the tax rates for 

indigenous companies are reduced to 40% for onshore and shallow water and 20% for deep water, 

inviting again wide ranging sham transactions with foreign companies. 

   

Fiscal provisions: Non-deductible costs for PSCs 

 

The entire section in the Redraft on non-deductible costs,  which is rather standard for modern 

PSCs,  has been deleted in the SB. 

 

Fiscal provisions:  Dividend withholding tax 

 

The SB makes companies exempt from dividend withholding tax,  while the Redraft does not.  It 

should be noted that for most large international oil companies,  dividend withholding taxes are 

creditable for tax purposes in their home countries, so not levying them in Nigeria is a subsidy to 

foreign governments.      
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Fiscal administration:  Electronic management system  

  

The entire section related to the requirement to establish an electronic management information 

system in order to facilitate revenue collection by government and make fiscal administration 

more transparent and less corrupt,  has been deleted in the SB. 

  

 

Fiscal discretion 

 

The SB includes a section that permits lowering of fiscal terms for projects of national strategic 

importance.  Needless to state that this could open the door to corruption and revenue erosion. 

 

 

Fiscal provisions: Overall Government Take 

 

It is clear that on an overall basis the SB provides for a significantly lower government take 

than the Redraft.  It is the opinion of the Inter Agency Team that under the Redraft Nigeria 

will receive a fair share,  as is amply demonstrated in the Government Memorandum 

report.  The SB therefore constitutes a needless give-away on a large scale. The SB 

provisions will rapidly erode government revenues during the next 5 years as much 

production becomes ñincrementalò production.  
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1. INTRODUCTION  
 

This document is a justification of the Government Memorandum on the Petroleum Industry Bill 

(ñPIBò).   

The Government Memorandum has been prepared by the Inter Agency Team  (ñIATò) created by 

the former HMPR in April 2009.  The IAT consists of:  

¶ Ministry of Petroleum Resources (MPR) 

¶ Ministry of Finance (MOF) 

¶ Budget Office of the Federation (BOF) 

¶ Ministry of Justice (MOJ) 

¶ Department of Petroleum Resources (DPR) 

¶ Nigerian National Petroleum Corporation (NNPC) 

¶ Federal Inland Revenues Services (FIRS) 

¶ Revenue Mobilization and Fiscal Commission (RMAFC) 

¶ Nigeria Extractive Industries Transparency Initiative (NEITI) 

 

The IAT is supported by the consultant Pedro van Meurs of Van Meurs Corporation. 

 

The memorandum went through a large number of changes due to intensive discussions among 

the members of the IAT and the various stakeholders.  This document is a justification of the final 

version of this Government Memorandum, which is attached to this Explanatory Memorandum.    

The Government Memorandum consists for clarity of a redraft of the Bill (ñRedraftò) with a view 

to ensure that the proposals for amendments under the Government Memorandum are provided in 

proper legal language.   The Redraft contains the same ten parts (ñPartsò) as are contained in the 

Bill.  These ten parts are: 

Å Part I   -  Fundamental Objectives 

Å Part II  -  Institutions 

Å Part III  - Upstream Petroleum 

Å Part IV  - Midstream and Downstream Project Approval and Licensing 

Å Part V  - Midstream operations, downstream products and  special provisions with 

respect to natural gas 

Å Part VI  - Indigenous Oil Companies and Nigerian Content 

Å Part VII - Health, Safety and Environment 

Å Part VIII - Fiscal Provisions 

Å Part IX  - Repeals,  Transitional and Savings provisions 

Å Part X  - Interpretation and Citation 

 

The justification is a detailed report aimed at justifying the proposed Redraft from a professional 

perspective.   

 

This justification report consists of two separate parts: 

Å A discussion of the specific objectives to be achieved and how the IAT proposes the 

realization of these objectives in certain sections of the Redraft 

Å A detailed discussion of some of the other important sections of the Redraft 
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2. REALIZATION OF SPECIFIC OBJECTIVES  
 

Through the new legal framework provided in the Redraft,  the IAT is proposing to achieve 

the following specific objectives for Nigeria: 

1. Increase oil and gas production 

2. Significantly increase in domestic gas supplies for power generation and 

industrial development 

3. Increase government revenues from deep water while increasing production 

4. Establish a stable fiscal framework and capture windfall profits under high oil 

and gas prices 

5. Solve the Niger Delta Crisis 

6. Create a viable National Oil Company with effective joint venture agreements 

7. Deregulate petroleum product prices 

8.  Create efficient regulatory entities with a strong midstream entity 

9.  Create transparency 

10. Promote Nigerian content 

11. Protect Health, Safety and Environment 

 

Following is a discussion as to how each of these objectives will be achieved under the legal 

framework proposed in the IAT Redraft. 

 

 

 

2.1. Objective: Increase Oil and Gas Production 

 

The objective is to increase oil production within the overall framework of 

OPEC and to increase gas production for domestic markets and for exports.  

Higher levels of production will mean more employment and business 

opportunities in Nigeria and more revenues for Government. 

 
2.1.1. Problems 

 

Over the last five years Nigeria has experienced a gradual decline of its oil production. Yet,  it is 

generally recognized that the oil and gas potential of Nigeria is very large and can be easily 

expanded with new exploration and development of conventional oil and gas resources.  At the 

same time large bitumen deposits remain undeveloped.  

 

The level of drilling in onshore and shallow water areas has been limited compared to other areas 

in the world. New field development in deep water has been slow. In particular the development 

of small fields is limited.  A faster development of the smaller fields could boost employment and 

business opportunities in Nigeria. 
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There are many causes for the oil production decline in Nigeria and limited increases in gas 

production.  The main causes are: 

¶ Fiscal terms for small fields in the onshore and shallow water are too tough compared to 

other areas in the world,  in particular for gas.  The overall government take is about 90%.  

This is very high by international standards.  This makes it difficult for investors to make 

profitable investments.  

¶ Fiscal incentives are oriented towards marginal producers rather than small fields creating 

a disincentive for medium sized and large companies to invest in smaller fields.  There are 

some incentives for marginal companies.  However,  the number of marginal companies in 

Nigeria is limited and at this time these companies are too weak to launch the level of 

investment that would be required to create major production increases. Stronger medium 

and large sized companies do not have an interest in developing small fields because the 

fiscal terms would be too tough for them.  

¶ The current Oil Prospecting Licences (OPLs) and Oil Mining Leases (OMLs) do not 

contain effective provisions for relinquishment of acreage.  This means companies are 

ñsitting onò acreage because there are no work obligations and there are no obligations to 

return the inactive acreage to the Government.  The absence of work obligations induces 

companies to work elsewhere in the world and simply hold on to Nigerian acreage for 

possible future investment. 

¶ There is no clear open access system to oil and gas pipelines,  gas processing facilities and 

terminals.  This inhibits new companies to make significant onshore investments because 

they do not have access to existing infrastructure.  Also there is no strong midstream 

regulator that can require expansion of existing facilities.  The profitability on pipelines and 

gas processing plants is too low to encourage large scale investment in new infrastructure.  

Therefore even if companies invest in oil and gas production there are strong impediments to 

transportation and processing of the production. 

¶ Current domestic gas prices are too low to encourage investment in gas development. 

¶ The ongoing Niger Delta crisis strongly inhibits new investment 

¶ The current unincorporated joint ventures with NNPC require any revenues from such 

joint ventures to be provided to the Federation Account under the Nigerian constitution.  

There is no effective mechanism to approve re-investment of these revenues in further 

expansion of the fields and exploration and development of new fields.  Development of 

production is therefore stagnating because Government, through NNPC has insufficient 

funds to contribute to the developments as and when required.  

¶ Approval procedures for new projects are slow and inefficient and lack transparency. 
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Based on the foregoing, it is clear that a comprehensive new framework is required to tackle all 

these issues at the same time in order for oil production to increase and for Nigeria to move 

forward economically.  This is the framework proposed by the IAT in the Redraft. 

 

 
2.1.2. Proposed Solutions 

 

The IAT proposes a comprehensive set of solutions, as follows: 

¶ More attractive fiscal terms for investors in onshore and shallow water areas 

¶ Higher profitability for fields in deep w ater areas 

¶ More acreage availability through relinquishment of unused acreage and work 

requirements on acreage to be retained 

¶ Effective work commitments and acreage management on new petroleum 

prospecting licences (PPLs)  

¶ An open access regime for midstream infrastructure for all producers  

¶ Higher market based gas prices for the domestic gas market 

¶ Dividends for members of the impacted communities in Niger Delta, and 

¶ An effective mobilization of the capital resources of NNPC for new oil and gas 

field development under incorporated joint ventures (ñIJVsò). 

 

The first four proposals will be discussed in this chapter,  the next four proposals will be 

discussed in chapters, 2.2, 2.7, 2.8 and 2.9.  

 

 
2.1.3. Discussion 

 

2.1.3.1. Significant improvement of fiscal terms in the onshore and shallow 

water.   

 

The IAT proposes to lower the fiscal terms for small oil fields and for gas fields 

significantly. Currently,  the government take in the onshore and shallow water  is about 

90%.  The IAT proposes to lower this for small oil fields and for gas fields to a 65% to 70% 

range.   The improvement in fiscal terms is achieved by lowering both the royalties and the 

taxes. 

 

The 65 ï 70% range is equal to the government take in the onshore of the United States and in 

many other onshore areas in the world.  The details of these changes are discussed below. 

 

Royalty Reduction.  Medium and large petroleum companies producing oil would be subject to a 

royalty of 20% in the onshore and 18% in the offshore.  The IAT proposes to lower the royalties 

for new fields in new petroleum mining leases (ñPMLsò).  

The IAT proposes in Section 337(2)(a) of the Redraft to establish royalties on a sliding scale 

based on the daily production per petroleum mining leases (ñPMLò) for crude oil.  The royalty is 

5% for the first 2000 bopd per PML,  12.5% for the next volume from 2000 bopd to 5000 bopd 

and 25% over 5,000 bopd.   
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This means that,  for instance,  the average royalty rate for a PML producing 6000 bopd would be 

12.08%.   What is very important is that it does not matter what the cumulative production per 

company is.  As an example,  if a single company would produce 60,000 bopd from 10 separate 

PMLs, based on a production of 6,000 bopd in each PML,  the average royalty rate would still be 

only 12.08%.   This means that not only marginal producers,  but also medium and large 

producers will be strongly encouraged to produce oil from smaller fields.  

 

 

The IAT proposes in Section 337(3)(a) that for gas the royalty would be 5% up to 100 million 

cubic feet per day per PML and 12.5% over this level.  This means a petroleum company could 

produce the entire production required for a power plant from one or more fields and only pay a 

royalty of 5% on the total production. 

 

The IAT proposes to further assist the development of gas resources for domestic and export 

purposes.  The IAT proposes in Section 337(4a) to a separate royalty for condensates. This 

separate royalty would be 5% for the first 2000 bopd and 12.5% over this level per PML.  The 

great importance of paying royalties on condensates separately is that this allows for the 

development, under favorable terms,  of associated gas in leases that are already producing oil or 

of separate non-associated gas reservoirs in such leases.    

 

This means that a single PML could produce per day 2000 bopd of crude oil,  2000 bopd of 

condensates and 100 million cubic feet of gas and the producer pay only a royalty of 5% for the 

entire production.  

 

The IAT proposes similar lower royalties for shallow water,  but applicable to sliding scales with 

larger volumes.   

 

Tax reduction.  As will be discussed more fully in section 2.4 of this report, the current PPT will 

be split into a normal generally applicable Companies Income Tax (ñCITò) and a Nigerian 

Hydrocarbon Tax (ñNHTò).  The new total rate will be reduced from 85% to 80% (30% for the 

CIT and 50% for the NHT).  

 

However,  for new PMLs the taxes will be reduced significantly further through special 

production allowances.  The IAT proposes in Section 353(1)(a) that for the onshore areas,  there 

will be an allowance of US $ 30 per barrel for the first 10 million barrels of cumulative 

production and US $ 12 per barrel for the remaining cumulative production up to 75 million 

barrels.  These production allowances per barrel are capped at 30% of the price of oil.  This 

means that the NHT will be very much reduced on such small fields.  At the current oil prices of 

US $ 70 per barrel,  $ 21 per barrel would be free of NHT on the first 10 million barrels or on $ 

210 million.  However,  even on relatively large fields for the onshore,  for instance a 75 million 

barrel field, a total amount of $ 990 million would be free of NHT at a price of US $ 70 per 

barrel.  It should be remembered that this is for every PML.  So,  a small company with 10 fields 

of 10 million barrels, would receive a total tax free allowance of $ 2100 million.  These are very 

attractive conditions for any type of company,  large or small.    

 

In shallow water the volumes are doubled.  So the total allowances could be up to twice those in 

the onshore. 
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Therefore,  in combination with the royalty reductions,  the IAT expects strong interest in 

further field development in the onshore and shallow water areas as a result of this fiscal 

package. 

 

Similar, but even more generous production allowances apply to gas and to condensates.  

Condensates will also for taxation be counted separately.   

 

This means that if oil, gas and condensates are being produced from the same PML,  allowances 

are separately determined for oil, gas and condensates.  This will encourage strongly the 

development of gas and condensates,  whether from associated gas or non-associated gas in each 

PML.   

 

 

2.1.3.2. Higher profitability for fields in deep water.  

 

The IAT proposes a higher profitability for fields in deep water. Currently, the PPT calculation 

for each block in deep water is ring fenced.  This results in a highly unfavorable level of 

profitability.  

 

The IAT proposed full consolidation for CIT purposes across Nigeria.  Also the IAT 

proposes a consolidation for NHT purposes for all deep water blocks.  In addition attractive 

100% expensing is proposed for capital expenditures made by oil companies which are 

contractors in deep water production sharing contracts.  The combination of these 

attractive measures creates a much higher level of profitability.   
 

The details of these arrangements will be discussed in more detail in chapter 2.3 when the overall 

new fiscal terms for deep water are being discussed. 

 

 

2.1.3.3. Relinquishment of unused acreage.  

 

A very important section in the Redraft is Section 191.  The IAT proposes that current licensees 

and lessees should be required to relinquish parts of their acreage for which there is no 

specific use or for which the companies do not want to make work commitments.  

 

Licensees and lessees would be permitted to keep the following parcels from their blocks: 

(a) discoveries which in the opinion of the companies merit appraisal for which they are 

prepared to present the appraisal program;  

(b)  discoveries for which a declaration of a commercial discovery has been made and for 

which a development program is to be submitted;  

(c) significant gas discoveries;   

(d) discoveries which development is underway based on an approved development plan;  

(e) discoveries in which regular commercial production is occurring; and 

(f)  where the total acreage selected pursuant to paragraph (a),(b),(c),(d) and (e) of this 

subsection is less than 50% of the acreage of the oil prospecting licence or oil mining lease, the 

company will have the option to select further parcels up to 50% of such license or lease as 

petroleum prospecting license for the purpose of carrying out further exploration, provided the 

company commits to a minimum work program.  



GOVERNMENT MEMORANDUM - PETROLEUM INDUSTRY BILL 2009  
  Page 30 
 

 

In summary,  companies can keep all parts of their blocks that they intend to continue make work 

commitments for. They would give back the remaining part of the blocks in order to enable the 

Government to issue these parts under competitive bidding to other oil companies.  

 

The main goal is to encourage companies to retain the maximum amount of parcels,  because this 

means automatically the maximum amount of additional work, which in turn results in a higher 

level of future production for Nigeria.   

 

Of course,  in some cases,  it may be difficult for companies to commit to work for a large 

number of parcels all at the same time within a short time period of a few years.  Companies may 

not have sufficient cash flow to fund all the work or may not be in a position to fast track such a 

large amount of new work.  NNPC may not have sufficient funds either.  Therefore section 191(9) 

is included to permit the companies to develop an orderly program of work over a number of 

years and bring new production on stream in an orderly way.  This means that some of the 

licences would be suspended for a period of time until the companies and NNPC can make the 

necessary commitments. 

  

Therefore Section 191  will create for the existing companies a significant opportunity to commit 

to new work.  These new commitments would take place under a much more attractive fiscal 

regime.  Companies that commit to new work would therefore benefit from such new favorable 

terms as an additional encouragement to carry out a large new work program. 

 

Government will be able to issue the parcels that will be returned as a result of Section 191 for 

new competitive bidding rounds.  Under these bidding rounds,  new companies will get access to 

this acreage under separate work commitments. 

 

The IAT predicts that the significant new commitments to be made by existing companies for 

current acreage under Section 191 and the commitments from new companies under new bidding 

rounds will result in a very significant increase in activity and production. 

 

 

2.1.3.4. Effective work commitments and acreage management. 

 

It is anticipated that at least 30% of the acreage that is currently contained in existing blocks will 

be returned under the Section 191  process.  This is a huge amount of acreage and it would form a 

very solid basis for new bidding rounds.  Such bidding rounds would result in the granting of new 

petroleum prospecting licences (ñPPLsò) under the proposed Redraft.  The IAT proposes that 

new PPLs would be granted only under modern acreage management practices and 

significant work requirements supported by bank guarantees to ensure execution of the 

work.  Modern acreage management implements the ñdrill or dropò system.  This means 

that companies either carry out significant work on a new block or return the acreage to 

Government. 

 

The IAT proposes that the national objective should be that blocks should not be granted unless 

the maximum amount of work is being guaranteed and strong increases in production can be 

expected as a result.   
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This means that that PPLs should be granted under a phased approach.  This permits companies to 

carry out exploration work,  evaluate the results and commit to further work if the results are 

positive until commercial discoveries can be declared and development programs can be 

proposed. 

 

 

 

Sections 176, 177 and 178 of the Redraft describe the phases of a PPL.  These are the following: 

¶ An initial exploration phase,  which for onshore areas and shallow water is 3 years and 

for deep water and frontier acreages is 5 years, and 

¶ A renewal of the exploration phase, which for onshore areas and shallow water is 2 

years and for deep water and frontier acreages is 3 years, and 

¶ An appraisal period of 2 years for each discovery made during the initial exploration 

phase or the renewal thereof.  The 2 year period starts from the approval of the appraisal 

program and applies to an appraisal area that only covers the discovery. The approval 

will be given no later than 180 days after the licensee has indicated that a discovery 

merits appraisal.   

¶  Upon the completion of the appraisal period,  the licensee shall: 

o Declare a commercial discovery, or 

o Declare a significant gas discovery,  or 

o Inform the Inspectorate that the discovery is of no interest to the licensee.  

¶ Where the licensee has decided to declare a commercial discovery,  the licensee will be 

given two years to prepare and submit a development plan.  A development plan will be 

approved or disapproved within 180 days. A petroleum mining lease will be granted for 

each commercial discovery with an approved development plan. 

¶ Where the licensee has decided to declare a significant gas discovery,  the licensee will 

be given a 10 year retention period in order to enable the licensee to make the 

arrangements to market the gas in the domestic or export market.  The retention applies 

to the significant gas discovery area which also only covers the discovery.  

¶ After the licensee has made marketing arrangements for a significant gas discovery,  

the licensee has the option to declare a commercial discovery, in which case the licensee 

will be given 2 years to submit a development plan, which also will be approved or 

disapproved within 180 days. Similarly, a petroleum mining lease will be granted for 

each commercial discovery with an approved development plan that resulted from a 

significant gas discovery. 

 

What is very important in the IAT proposals is that in order to enter each new phase the licensee 

has to make new work commitments, as follows: 

¶ In order to obtain the PPL a bidder cannot win a bid without making a significant 

commitment to an exploration program for the initial exploration phase, 

¶ In order to obtain a renewal of the exploration phase,  the licensee has to make further 

exploration commitments stipulated in the PPL, 
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¶ In order to have the right to appraise a discovery,  the licensee has to commit to an 

appraisal program and such program has to be submitted for each discovery that the licensee 

is of the view that it merits appraisal, 

¶ In order to obtain a petroleum mining lease,  the licensee has to commit to the 

development program proposed in the development plan.  

 

 

If the licensee does not make the respective commitments for work: 

¶ The licensee will loose the PPL if it does not commit to work for the renewal (subject to 

possible appraisal areas), and 

¶ The licensee will loose the area of a discovery,  if the licensee does not commit to appraisal 

work, and 

¶ The licensee will loose the area of a commercial discovery if the licensee does not present 

an acceptable development plan, and 

¶ The licensee will loose the commercial discovery if the licensee does not commit to the 

work of an acceptable development plan. 

 

In order to stimulate acreage turnover, a relinquishment system is required for licensees.   

 

This provides for a relinquishment of acreage at the end of the initial exploration period and the 

renewal, as follows: 

Å 50% based on parcels after initial exploration period 

Å  all acreage after renewal,  except for 

Å  appraisal areas and significant gas discovery areas, which need to be relinquished after 

certain period if no declaration of a commercial discovery is made. 

 

This means the licensee will be under constant pressure to either commit to further work or the 

licensee will loose the exploration area,  discovery or commercial discovery as the case may be.   

 

This is the implementation ñdrill or dropò concept.  This concept is now widely 

implemented in many countries in the world. 

 

What is important is that at the end of the maximum period of 8 years for onshore and shallow 

water,  companies have to give up all acreage except for areas that cover commercial discoveries 

and significant gas discoveries.  The same is true at the end of 10 years for deep water.  This 

means that companies cannot ñsitò on large blocks without work commitments at the end of the 

OPL as is currently the case.  

 

These ñdrill or dropò provisions will apply to any parcels that are retained by the companies 

pursuant to Section 191 as well as any new PPLs granted. 
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2.1.4. Economic Analysis 

 

 

Following is an analysis of shallow water economics comparing the Current System (terms and 

conditions for up to 100 meter water depth were used),  and the Proposed System.  The analysis is 

done for companies which are already in Nigeria and would therefore benefit from the 

consolidation of Companies Income Tax (ñCITò) and Nigerian Hydrocarbon Tax (ñNHTò). 

 

Chart 1 illustrates the difference in undiscounted government take.  This chart illustrates the 

government take for different field sizes,  assuming total costs  (capital costs and operating costs) 

of US $ 20 per barrel and a price of US $ 80 per barrel. 

 

The Chart 1 shows the very significant drop in government take that is proposed for all field sizes,  

but in particular for the smaller fields.  The much lower government take applies to new PMLs.  

The lower government take is created by the much lower royalties and by the production 

allowances which reduce the NHT rate very significantly.  This creates a level of government take 

that is directly competitive with states in the United States, of instance.   The drop in government 

take for the small fields is about 20%.  In fact,  for very small fields, at somewhat lower costs and 

prices,  the government take is as low as 65%. 
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It should also be noted that the proposed system has a price sensitive royalty scale and therefore 

for prices in excess of US $ 70 per barrel,  the government take will automatically be higher.  

 

The incremental IRR will be very attractive under these conditions as is illustrated in Chart 2,  

which is based on the same cases as for the government take.   
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As a result of the significant drop in government take,  the IRR is automatically much higher.   

 

Chart 2 shows how under the current fiscal system,  fields costing US $ 20 per barrel are barely 

economic under a price level of US $ 80 per barrel.  The Proposed Sstem improves the 

profitability dramatically.  

 

Chart 3 illustrates the Net Present Value discounted at 10%. 
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Due to the much lower government take,  the NPV10 improves very significantly. 
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Based on this analysis,  the IAT is of the view that investments in new fields in the onshore 

and shallow water offshore will be strongly encouraged.  This will lead to a significant 

increase in investment and production. 

 

What is very important is that this conclusion does not depend on the cost level assumption of US 

$ 20 per barrel.   

 

Chart 4 shows the IRR for a new field based on a cost-price ratio of 40%. 
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This chart illustrates clearly how under the Current Terms field costing 40% of the price are not 

economic.  Under the Proposed System,  even if fields cost as much as 40% of the price,  the 

investments will be profitable.   

 

This means that the Proposed System will encourage investment in a new generation of oil 

fields.  These are fields with deeper reservoirs and lower well productivities.  The experience 

in North America and some other mature areas around the world,  is that most of the 

employment and business opportunities are created by these type of fields. 

 

 

 

2.1.5. Modern Acreage Management 

 

It may be important to illustrate how the ñdrill or dropò system is implemented in more detail, 

since this is a key element of the proposals of the IAT.  Following is an example for deep water. 

 

The following map illustrates a deep water Petroleum Prospecting Licence (PPL) under the 

proposed system.  The maximum area would be 1000 sq km.  The area would consist of 1000 

parcels based on the UTM system of 1 square kilometre.  The entire area would be available for 

exploration.   
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Petroleum Prospecting Licence (PPL) as granted

Area for exploration  
 

 

Assume that during year 3 of the PPL the licensee drills an exploration well which discovers an 

oil discovery in a structure that merits further appraisal.  Assume the structure is 20 square 

kilometre.  This enables the licensee to request an appraisal area.  The appraisal area contains a 

zone of 2 km surrounding the structure, since typically based on a single well it is not possible to 

define the structure precisely.  This creates the following map.  The appraisal area can be retained 

for two years provided the licensee submits an acceptable appraisal drilling program.  Such 

appraisal program is in addition to the ongoing exploration program. 

 

 
End of Year 3: PPL continuing

Area for exploration

Area for appraisal  
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Assume now that during year 5 the appraisal program of the 20 sq km structure is successful.  The 

licensee will now declare a commercial discovery.  This obligates the licensee to prepare a 

development program for the discovery.  A period of 2 years is provided for the submission of 

this program. 

 

Assume furthermore that the licensee made a second discovery of a 10 sq km oil field.  The 

licensee requests an appraisal area for this field as well.   

 

At the end of year 5,  the initial exploration period terminates and the licensee is obligated to 

relinquish 50% of the acreage.  This acreage goes back to the Government and the Government 

can use this for new bidding rounds.  

 

This creates the situation as displayed on the following map.  

 

 
End of year 5: PPL continuing

Area for exploration

Area for appraisal

Discovery declared commercial, a development plan is being prepared

Area available to Government for new bidding rounds  
 

 

The licensee makes new exploration commitments for the renewal phase of 3 years of the 

exploration.   

 

During year 7,  the licensee has presented an acceptable development program.  Therefore,  the 

appraisal area of the 20 sq km discocvery will be converted to a Petroleum Mining Lease 

(ñPMLò).  Upon the conversion to a PML the lessee is now obligated to start the development 

plan that was committed to during the development plan proposal.  The area of the PML may 

contain only one kilometre surrounding the structure and therefore,  the PML has a smaller area 

than the appraisal area.   

 

This means that the company now has an area that consists of one PML,  but also the PPL is 

continuing and is still in the renewal stage.  The company is therefore lessee of the PML and 

licensee of the remaining PPL.  

 

During year 7 the licensee also declares the 10 sq km structure commercial and therefore the 

licensee will start preparing a development plan for this discovery as well. 
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Assume the licensee makes a small oil discovery,  but likes to appraise the discovery anyway to 

see whether additional reservoirs can be found. This results in a further appraisal area and 

appraisal program. 

 

Assume that in year 8 a large gas discovery is made and as a result the licensee requests an 

appraisal area for this discovery and commits to a further appraisal program. 

 

However,  at the end of year 8 the renewal phase terminates and therefore acreage that is not a 

PML,  appraisal area or significant gas discovery area needs to be returned.  This creates the next 

map.  All exploration commitment have now been complied with and further exploratioh has 

ceased.   As can be understood the fact that at the end of year 8 all exploration acreage has to be 

returned is a strong incentive to have an active exploration program. 

 
End of year 8: One PML and 3 blocks under the PPL continuing

Area for appraisal

Discovery declared commercial, a development plan is being prepared

Petroleum Mining Lease

Area available to Government for new bidding rounds  
 

 

During year 9 the development plan for the second 10 sq km oil discovery has also been approved 

and therefore a second PML has been granted and the lessee now has to carry out the committed 

development plan. 

 

Assume that the third oil discovery is not attractive and the licensee declares that this discovery is 

of no interest to the licensee.  This means that the appraisal area will be relinquished.  

 

The 2-year appraisal period for the large gas discovery terminates during year 10 and therefore 

the licensee has the option to either declare a commercial discovery or a significant gas discovery.   

 

The licensee opts for the declaration of a significant gas discovery.  This will give the licensee a 

10 year retention period in order to see whether a marketing plan can be developed for the 

discovery.  This creates the following map for the end of year 10. 
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End of year 10: 2 PMLs and one block  under the PPL continuing

Petroleum Mining Lease

Significant gas discovery area

Area available to Government for new bidding rounds  
 

 

The granting of a 10 year retention period does not alter the total available term of the leases.  The 

period of any lease terminates for deep water 30 years after the PPL was granted.  Therefore,  

there is no incentive to ñsitò on the large gas field during the retention period.   

 

Assume,  therefore that in year 15,  the licensee makes a commercial discovery based on a gas 

marketing scheme for exports or the domestic market.  This obligates the licensee to submit a 

development plan for the gas discovery. 

 

During year 17,  the first PML is subject to further relinquishment of parcels that are not in 

production.  The purpose of this further relinquishment is to ensure that the lessee fully develops 

the field,  including any deeper zones or extensions.   This therefore reduces the size of the PML. 

 

At the same time the development plan has now been accepted for the large gas discovery and a 

PML is now granted for this gas field,  which means that the lessee has to commit to the 

implementation of the development plan. 

 

During year 19 the acreage of the second PML has to be adjusted to reflect only the producing 

acreage.  This results in the map displayed below. 
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End of year 19: 3 PMLs continuing

Petroleum Mining Lease

Area available to Government for new bidding rounds  
 

 

 

During year 27 the gas PML will have to be adjusted in order to eliminate parcels that are not 

producing. 

 

Finally,  in year 30 the second oil PML stops producing and therefore becomes a dormant PML.  

Such PMLs have to be relinquished. 

 

This means at the end of year 30 two PMLs remain, as provided for on the map below.  The 

lessee can request a renewal of 10 years production for such leases under new terms and 

conditions. 

 

 
End of year 30: End of Lease, 10 year renewal possible under new terms

Petroleum Mining Lease

Area available to Government for new bidding rounds  
 

 

It will be obvious from this explanation that the licensee/lessee is under constant pressure to 

explore, develop, and fully drill any field or otherwise the licensee/lessee will loose the 

acreage and such acreage can then be offered by the Government in a new bidding round.  

This is why an efficient ñdrill or dropò system is key to an increased level of production. 
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The question is whether these provisions reflect international practices. 

 

The following table provides an overview for Angola,  Egypt, Gabon and Ghana.  

 

 

 Angola Egypt Gabon Ghana 

Exploration phases Yes Yes Yes Yes 

Work commitments for 

each phase 

Yes Yes Yes Yes 

Development Plan 

requirement for 

Exploitation area 

Yes No Yes Yes 

Exploitation area only for 

each discovery area 

Yes Yes Yes Yes 

Relinquishments during 

exploration period 

No Yes No Yes 

Relinquishment of all 

exploratory acreage upon 

termination of exploration 

period 

Yes Yes Yes Yes 

Relinquishment of 

exploitation area if not 

producing within certain 

time frame or termination 

if development is not 

carried out 

Yes Yes Yes Yes 

 

 

As can be seen from the table above,  the proposed Nigerian provisions are completely in line 

with international practices. 

 

It should be noted that apart from the examples of the above four countries,  most developing 

nations will have a similar acreage management system. 

 

 

2.1.6. Conclusion 

 

The IAT predicts that the implementation of these international ñdrill or dropò provisions 

in combination with more attractive fiscal terms for new investments will result in a 

significant increase in activity, petroleum production and better acreage management.    

 

 

Of course, these new policies will only be fully successful if at the same time further measures are 

taken including: 

¶ Providing a more attractive investment framework for domestic gas development,  

discussed in section 2.2 of this report, 
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¶ Success in the resolution of the Niger Delta crisis, as further discussed in section 2.5 

of this report, 

¶ The creation of a viable National Oil Company with adequate arrangements to 

finance new developments under the proposed incorporated joint ventures,  to be 

discussed in section 2.6 of this report, and 

¶ Establishing open access for all producers to existing and future midstream 

infrastructure to be further explained in section 2.7 of this report.  

 

 

 

2.2. Objective: Significant increase in gas supplies for power generation 

and domestic industries 

 

The objective is to rapidly increase domestic gas supplies for power generation 

and provide total support for the plans of Mr. President to create a reliable 

and effective power supply and ensure sustainable development of gas for 

national economic growth. 

 

 

 
2.2.1. Problems 

 

Nigeria has very large resources of relatively low cost gas.  At the same time the country has an 

enormous need for electric power.  Without rapid expansion of power generation the nation will 

not fully achieve its economic potential.  Power generation on the basis of low cost natural gas is 

one of the cheapest and environmentally attractive ways of generating power.  Despite this 

situation Nigeria has been notoriously unsuccessful in creating large scale electric power based on 

natural gas.  The per capita electricity and gas consumption in Nigeria is among the lowest in the 

world. This is a totally unacceptable situation. 

 

A wide range of problems and impediments has led to this situation.  The most important factors 

are: 

¶ Until recently, the price per kWh to power producers was so low that it was not 

economically attractive to invest in power generation.  This is a matter that is now being 

dealt with and is outside the scope of the work of the IAT and the proposed Redraft. 

¶ Domestic gas prices are controlled and so low that it was usually unattractive to 

develop and produce natural gas fields.  There is no market based gas price system in 

Nigeria for the domestic market. 

¶ Until recently,  attractive gas prices in export markets and low domestic gas prices 

created an environment in which producers would concentrate on gas export projects 

through LNG and by pipeline,  rather than creating domestic gas supplies. 

¶ There has been no acceptable fiscal and regulatory framework to properly set 

attractive tariffs for gas pipelines and gas processing plants at levels that would attract 

significant investment from petroleum companies or independent operators. 
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¶ There is no strong midstream regulator that can create the framework for an extensive 

network of gas pipelines and gas processing plants,  that effectively connect producers 

and consumers with strong open access provisions permitting all producers to sell gas 

directly to consumers over such networks. 

¶ The existing fiscal framework favors producers strongly over other investors in 

creating midstream infrastructure,  by deducting midstream investments from upstream 

profits.  This is a barrier for independent pipeline and gas processing companies and 

creates in effect oligopoly conditions and creates a framework in which the midstream 

sector is not viable on its own. 

¶ Fiscal terms for gas and condensate production in the onshore and shallow water are 

too tough and create a lack of interest in gas development, and 

¶ The domestic gas supply obligation framework has not been operational due to the 

absence of a strong midstream regulator to ensure processing and evacuation of upstream 

gas.   

 

 

It is obvious that a comprehensive approach is necessary to solve these issues.  The proposals of 

the IAT in the Redraft provide a comprehensive framework to guarantee a rapid increase in 

domestic gas supplies for power generation and for other domestic gas users. 

 

 
2.2.2. Solutions 

 

The IAT pr oposes a variety of solutions in the Redraft which will result in strong 

increases in gas supplies for power generation and other consumers in Nigeria.  These 

solutions are: 

¶ The creation of attractive fiscal terms for gas and condensates including, for 

deep water operations,  

¶ The removal of cross subsidization of midstream by the upstream in order to 

create a level playing field, 

¶ The application of attractive terms to new projects that eliminate gas flaring or 

develop deep gas, 

¶ The goal of a free functioning gas market is proposed in the Redraft, 

¶ In the short term a comprehensive gas pricing framework is proposed that links 

export prices and domestic prices and is linked to market based indicators, 

¶ The creation of high attractive gas pipeline and processing tariffs , 

¶ The creation of highly attractive taxation for midstream operations, 

¶ The detailed clarification of the domestic gas supply obligation,  and 

¶ The creation of a strong midstream regulator. 

 

Following is a discussion of these proposals. 
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2.2.3. Discussion 

 

 

2.2.3.1. Creation of attractive fiscal terms for gas, including for deep water 

operations.    

 

In Chapter 2.1 it was already discussed how it is proposed to improve the fiscal terms for onshore 

and shallow water and the profitability of deep water operations.  

 

In general,  the proposed fiscal terms now create an environment whereby the government take 

for natural gas and condensates is less than for crude oil for fields of similar size and costs.  This 

is consistent with an international competitive environment.  Nations that export gas over large 

distances by pipeline or in the form of LNG typically have a lower government take for gas 

compared to oil.  The IAT proposes that Nigeria follows this overall approach.  It is 

therefore,  that fiscal terms for onshore and shallow water were significantly improved for 

gas and for condensates. 

 

It should be noted that a major impediment to natural gas development in Nigeria so far has been 

that the production sharing contracts for deep water do not specify terms for gas.  Under these 

contracts gas is a matter for negotiation for new gas development agreements. 

 

An important concept in the Redraft is that IAT proposes that companies that convert to the new 

deep water terms will now be able to develop gas under their production sharing contracts,  under 

favorable royalty and tax terms,  as well as a favorable low profit share for gas and for 

condensates to the National Oil Company of 10% as provided for under Section 404(3)(b) and (c).   

 

This unblocks on a very large scale new gas developments,  since significant gas discoveries have 

already been made in deep water.   

 

 

2.2.3.2. Removal of cross subsidization of midstream by upstream.  

 

An important proposed change in the taxation system is the removal of the cross subsidization of 

the midstream by the upstream.  Under the current PPTA,  companies can deduct gas pipelines 

and gas processing plants from their upstream PPT.  This in fact means that the Government pays 

for more than 85% of such infrastructure through the taxation system.   

 

The removal of this cross subsidization is an elimination of a strong fiscal incentive.  

Nevertheless,  this was clearly an unhealthy concept.   

 

Firstly,  it essentially made it uneconomic for any independent companies to compete,  since 

without upstream operations,  they would not be subject to such tax deductions.   This in turn has 

created a situation of a de-facto oligopoly,  where only a few companies have the ability to 

operate in the midstream. 

 

Secondly,  however,  these tax incentives were an important argument to keep gas prices low.  

Since Government paid through the tax system for most of the gas infrastructure there was no 

need for a competitive and viable gas price. 
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This cross subsidization system combined with the gas pricing system has obviously not worked 

for Nigeria in order to bring about a viable domestic gas supply industry. 

 

It is therefore that the IAT proposes to eliminate this cross subsidization and proposes to 

create a self-financing and viable midstream sector.  Investments in gas pipelines and gas 

processing plants must be viable investments on their own merits.  This is the only way to 

promote a healthy gas industry and attract the large scale investment that is required. 

 

 

 

2.2.3.3. Attractive terms for elimination of flaring and deep gas.   

 

It is obvious that the first source of gas for the domestic market should be gas derived from the 

elimination of gas flaring.  Under the current fiscal conditions and gas prices this is not an 

attractive operation.  It is therefore proposed that the new NHT terms for gas,  which normally 

apply only to new PMLs,  will also apply for projects related to the elimination of gas flaring.  

The opportunity for production allowances is now contained in Section 343(4)(a).  The 

combination of attractive fiscal terms to eliminate gas flaring and an attractive gas price, 

discussed below,  is a very strong incentive to eliminate gas flaring and make volumes available 

for domestic use in the shortest period of time.  

 

The same attractive features are also applicable to new gas that is being produced from an 

existing PML from a deep gas field which is clearly a separate field and requires significant 

investment in order to bring it into production as provided for in Section 343(4)(b).  There might 

be some large gas fields under existing PMLs.  These fields have not yet been explored.  The 

discovery of such large gas fields could create large volumes of low cost gas supplies for the 

domestic market.     

 

 

2.2.3.4. Goal of a free functioning gas market.   

 

Ideally,  the gas prices in Nigeria should be determined by the forces of supply and demand of 

gas,  as is currently the case in North America and North West Europe.  The IAT proposes that 

the possibility for free gas markets for wholesale gas prices be included in the Bill.  The 

Redraft enshrines this concept in Section 293.  It provides for an emerging free market among 

wholesale gas suppliers and consumers.  In the case of the strategic sectors, this free market will 

apply over and above the volumes related to the domestic gas supply obligation. 

 

At the same time Sections 304(7) and 310 provide for the fact that such volumes will not be taken 

into account in determining the domestic gas supply obligation.   In other words the overall 

concept is to gradually let the free market mechanism take over from the price controls 

established under Section 304(5).  

 

However,  faced with a de-facto oligopolistic supply situation in the short term in the Nigerian 

gas markets,  potential wholesale customers should receive some initial protection.    
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The experience in some other developing countries has been that when contracting among a 

limited number of gas producers and consumers is based on unrestricted negotiations,  gas prices 

tend to result in prices that are equivalent to the competing petroleum product prices or crude oil 

prices, reflecting a continental European gas marketing structure.  Such developments are not in 

the interest of Nigeria.  Nigeria has more than sufficient low cost gas reserves to supply gas on a 

wholesale basis at prices that are well below those in North America and Europe.  Nigeria should 

use its low cost gas resources as an engine of economic growth,  as a number of other developing 

countries have done successfully.  

 

It is expected that protection of wholesale customers will be required for only a limited period of 

time.  Free market conditions could rather rapidly emerge,  where: 

¶ A large number of producers,  in particular small producers,  are involved in the 

supplies, 

¶ A large number of viable customers are established in the power sector,  and  

¶ These producers and customers are connected with an open access pipeline and gas 

processing system that has sufficient capacity and the ability to establish additional 

capacity to handle incremental volumes.  

 

 

2.2.3.5. Short term gas pricing framework.  

 

The Government Memorandum establishes a comprehensive framework for gas pricing in the 

short terms that will: 

¶ Provide acceptable prices to producers 

¶ Permit the power sectors and other investors in the strategic sectors to benefit from the 

very large low cost gas resources 

¶ Links the domestic prices to export prices,  and 

¶ Links the domestic prices to the international gas market.  

 

The Government Memorandum establishes this framework on the basis of a clearly set of clearly 

defined concepts.  Following are three important definitions introduced in the Government 

Memorandum: 

"marketable gas" means a mixture mainly of methane and other hydrocarbons, if necessary 

through the processing of the raw gas for the removal or partial removal of some of its 

constituents, and which meets specifications determined by the Agency for distribution to 

wholesale and small customers: 

(a) for use as a domestic, commercial and industrial fuel; and 

(b) as feedstock or industrial raw material; 

ñmarketable gas delivery pointò means a point where marketable gas is made available to 

customers, at the exit of a central gas processing facility, gas processing plant or gas conditioning 

plant or at a measurement point, or such other location immediately downstream of a facility in 

which such gas has been produced, processed, conditioned or treated in order to produce 

marketable gas; 

ñstrategic sectorsò means in relation to  gas purchases by wholesale customers of the following 

sectors:  

(a) the power sector, 
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(b) the gas conversion sector, consisting of industries using gas as a feed stock or industrial raw 

material but not including GTL and other industries that may be excluded by the Agency, and 

(c) the commercial sector, consisting of industries, as may be determined by the Agency, 

which use gas as an energy source; 

 

Gas produced at the measurement point in a gas field is often so-called ñraw gasò.  This is gas that 

requires further processing or conditioning in order to be suitable for marketing to the power 

sector or other sectors.  During further gas conditioning,  impurities such as hydrogen-sulfide or 

carbon-dioxide will be removed. Gas processing will remove most of the propane-butane,  natural 

gas liquids, pentanes plus,  plant condensates and other hydrocarbons.  The final ñmarketable gasò 

will consist mainly of methane and would also contain some ethane and minor amounts of 

propane, butane or other products.  The gas will be suitable for transportation in gas pipeline 

systems and for burning in power plants or other industries or for use as feedstock for production 

of methanol or ammonia. What is important is to establish that the price of the gas that is 

regulated is the marketable gas,  not the raw gas.  

 

The ñmarketable gas delivery pointò is an important definition because this definition establishes 

where the gas price is being determined. In some cases the gas that is produced in a gas field can 

be sold directly at the measurement point.  In this case the regulated gas price will apply at such 

measurement point.  In most cases the gas will require further conditioning or processing and in 

this case the gas price applies at the outlet of such facilities.  

 

The short term gas pricing framework for the strategic sectors is being set in Section 304(5). 

 

It is proposed that the gas pricing framework will be market based and will establish under 

all conditions a floor price of US $ 1.50 per MMBtu.  This floor price is escalated with the 

adjustment factor of Section 331 of the Government Memorandum.   

 

 

This floor price is designed to permit small operators to build and operate their own small raw gas 

pipeline and gas processing plant.  Unless small operators are able to build their own plants 

economically or have access to third party plants, the gas market in Nigeria will remain an 

oligopoly.  Also to stimulate small producers to participate in the Nigerian gas industry it is 

important to create economic conditions for them that are viable.   

 

A small producers may not wish to wait until the company gets access to a large gas processing 

plant based on an open access system.  ñOpen accessò  does not mean prorationing.  Once the 

plant has offered all its capacity on an open access basis and a variety of operators have made 

commitments for this capacity,  the plant is full.  Therefore,  a small operator would have to wait 

until a new plant is built or the midstream regulatory entity orders the expansion of the plant. 

 

In many countries therefore small companies often built their own smaller plants.  On a large gas 

processing and pipeline system,  total tariffs for raw gas pipeline transportation and gas 

processing may only be US $ 0.60 per Mcf.  Operating a small plant would be more costly.  

However, in order to speed up cash flow,  the producer may wish to accept the lower netback 

price and built the smaller plant itself.  Table 1 provides an example of the economics. 
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Table 1 below illustrates how the floor price of US $ 1.50 per MMBtu at the exit of a gas 

processing plant owned by a small operator will create a raw gas price at the measurement point 

of only US $ 0.28 per MMBtu,  even if the full value of the liquids extracted from the gas is taken 

into consideration. The raw gas pipeline tariff and gas processing tariff are based on the tariff 

structure contained in Section 275(12) and (13).  The table illustrates that under these conditions 

only gas fields with a very significant condensate content will be economic to produce.  This is 

therefore a floor price that creates absolute minimum conditions for small independent producers.   

 

Table 1
Raw gas netback calculation for a small producer with a small processing plant

Assumptions

Gross gas revenues per day 75900 Marketable gas price $ 1.50 per MMBtu

Liquid revenues per day 14000 Average liquids price $ 400 per ton

Raw Gas input 50 MMcft/day

Gross Revenues per Mcf Prod 1.80 Sales Gas output 46 MMcft/day

Gas Processing tariff per Mcf 1.17 Liquids 35 tons per day

Raw Gas pipeline tariff per Mcf 0.27 Btu of Sales Gas 1100 Btu/cft

Raw Gas net back per Mcf 0.36 Btu of Raw Gas 1300 Btu/cft

Raw Gas net back per MMBtu 0.28

Note:  The combined tariffs for raw gas transportation and gas processing in large facilities

are estimated in the range of US $ 0.40 to US $ 0.80 per Mcf.  
 

However,  the IAT proposes to link that gas pricing structure to international conditions.  A 

direct link is established with the Henry Hub spot price for gas,  which is the main indicator 

of gas pricing conditions in North America.   The floor price applies as long as the Henry 

Hub price is US $ 3 per MMBtu or less.  

 

Above this level the maximum Nigerian domestic gas price for power generation increases with 

30% of the difference between the Henry Hub price and US $ 3 per MMBtu, based on a rolling 

average of the monthly average prices.  For instance, if the average for the last year is US $ 4.50 

per MMBtu,  the domestic gas price for power generation will be US $ 1.95 per MMBtu ($ 1.50 

per MMBtu plus 30% of an extra US $ 1.50). In the immediate short term the gas price for the 

power sector will be set at US $ 1.50 per MMBtu for 2011 and 2012.  For 2013 the gas price will 

be set at US $ 2.00 per MMBtu.  Thereafter the link with the Henry Hub price will be 

implemented.    

 

The percentage difference for gas conversion sector is 40% and for the commercial sector is 50%.   

It should be noted that the above gas price levels are maximum gas prices.  In other words,  this is 

only a price cap in order to protect the Nigerian market initially from oligopolistic practices.  

Producers and wholesale customers are able to negotiate lower prices.   
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Therefore,  as new gas resources become increasingly available and the number of players in the 

market increases,  it is expected that gas prices will in effect rapidly be established by the forces 

of supply and demand. 

 

For the purposes of royalties, the Nigerian Hydrocarbon Tax and production sharing,  the export 

price will also have a floor price of US $ 1.50.  Over this level,  the Government would accept a 

so-called S-curve in order to ensure that Nigeria receives fair value for exported gas.  These 

provisions are contained in Section 334(8)(b).  

 

This overall concept ensures that Nigerian wholesale customers in the strategic sectors will 

always pay less than the export price of gas.  Chart 5 below illustrates the overall gas pricing 

concepts. 
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2.2.3.6. Attractive gas pipeline and gas processing tariffs.   

 

The main problem at this time is that there is no comprehensive framework with respect to gas 

pipeline tariffs and gas processing tariffs.  The income of independent pipeline companies and gas 

processing companies is entirely determined by the tariffs they receive for these services.  

Therefore,  in order to stimulate rapid large scale investment in this type of infrastructure it is 

essential that the construction and operation of pipelines and gas processing plants is highly 

profitable.  

 

It is also important that a stable generally applicable framework is being established.  In most 

countries pipeline tariffs and sometimes gas processing tariffs are regulated in order to ensure that 

small producers have proper access to these facilities at tariffs that are known and non-

discriminatory. 
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The initial tariffs to be used in Nigeria are established in Sections 275(12) and (13).   These tariffs 

provide for pipelines for a guaranteed rate of return of 13% in real terms (about 15% in nominal 

terms) for pipelines on an after tax basis.  This rate or return is determined on the total capital 

base.  This means that the more the investor is able to borrow,  the higher the rate or return on 

equity will be.  For instance, if the investor is able to borrow 50% of the capital expenditures for a 

rate of 7%,  the average rate will still be 13% and therefore the rate on equity will be 19%.  A rate 

of 13% rate of return on total capital is among the most attractive rates in Africa.  This is higher 

than the West African Gas Pipeline from Nigeria to Ghana.  It is also higher than rates applied for 

gas lines connecting Africa and Europe.  The rate is much higher than rates applied in North 

America or Europe.  

 

The same principle is applied to gas processing plants.  Only in this case the internal rate of return 

ranges from 13% to 15% on a real basis depending on the size of the plant.  In order to stimulate 

small producers to built gas processing plants very attractive rates are proposed by the IAT.  

This should therefore be an attractive basis for investing in gas pipelines and gas processing 

plants in Nigeria.   

 

 

2.2.3.7. Attractive taxation for midstream operations.   

 

The creation of a profitable midstream sector is furthermore supported by an attractive taxation 

regime.  The midstream operations are essentially only subject to companies income tax at a 

current rate of 30%.  Companies will benefit from an initial tax free period of 3 years from the 

start of operations,  which can be extended with another 2 years,  or alternatively an investment 

allowance of 35%.  Also there is an initial allowance of 90% of capital expenditures and the 

allowances can be taken upon the completion of the tax free period.   

 

In summary, this means that there will be no or a minimum companies income tax during the first 

10 years of operations of the facilities.   

 

As was explained,  under the proposed tariff structure,  the rate of return is on an after tax basis.   

This means that any anticipated tax payments will be added to the basis for calculating the tariff.  

The tariff will therefore be higher to the degree tax is levied on the pipeline or gas processing 

operations. The attractive tax regime therefore benefits the consumers,  it has no impact on 

investors. 
 

 

2.2.3.8. Detailed clarification of the domestic gas supply obligation.  

 

The IAT proposes to include the earlier regulations related to the domestic gas supply 

obligation in the Government Memorandum.  However, the procedures have been clarified 

and strengthened in order to ensure a proper functioning of these obligations in a variety of 

sections of the Government Memorandum. 
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Section 182  now provides the powers to the Inspectorate to properly allocate and enforce the 

domestic supply obligation with respect to the lessees.  An allocation methodology is now 

established that ensures a fair methodology among lessees based on plans submitted by the 

lessees pursuant to Section 306.  Also the allocation methodology now prevents that lessees 

allocate cheap gas to exports and expensive gas to domestic consumption. 

 

Section 306  now clarifies that PMLs that only contain dry natural gas are excluded from the 

national domestic gas supply obligation.  Dry gas is relatively uneconomic to produce due to the 

lack of high value condensates.  Therefore,  this provisions protects producers against obligations 

that would be inherently uneconomic to execute.  At the same time,  this provision protects 

consumers against costly gas being allocated to the domestic market. 

 

Section 304(8) clarifies the obligations of the lessees under the domestic gas supply obligation.  

This obligation is to deliver the gas to the inlet flange of the wholesale customer. This does not 

involve an obligation to construct pipelines and gas processing plants.  However,  lessees have the 

obligation to respond positively to invitations on the part of pipeline and gas processing 

companies to enter into long term gas transportation and processing agreements to ensure that gas 

is transported and processed in order to be available for purchase by the customer. 

 

 

2.2.3.9. Creation of a strong midstream regulator.  

 

The creation of an extensive network of gas pipelines and gas processing plants,  with well 

established tariffs and open access of any producer requires a strong midstream regulator.  This 

matter will be discussed in more detail in section 2.8 of this report. 

 

 
2.2.4. Economic Analysis 

 

 

2.2.4.1. Economics of gas-condensate production  

 

 

As will be illustrated in this section of the report,  a very important and fundamental change 

in the fiscal structure is the overall structure for gas and condensates.   

 

Currently, the overall concept is largely based on associated gas.  The framework is that 

associated gas could be made available largely for free as part of the crude oil operations,  as long 

as the costs of gas production and midstream infrastructure can be deducted for PPT purposes 

from the crude oil income.  In other words, the concept was based on the average project 

economics for oil and gas together.  This concept has been a failure.  The reason is that investors 

in gas development will judge such investments on an incremental basis,  not on an average basis.   

On an incremental basis,  investments in gas development and production were mostly 

uneconomic. Therefore,  regulations with respect to a domestic gas supply obligation were 

introduced, but these regulations have so far been unsuccessful as well.   
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In support of the power sector initiatives of Mr. President,  the IAT proposes a fundamental 

change to the gas fiscal concepts and the gas economics.  The proposed concept is that gas-

condensate fields should be economic to develop and produce, independent of crude oil 

developments. 

This IAT proposal will make gas development and production sector a very important sector on 

its own in Nigeria.       

 

In other words,  if a small Nigerian company,  carries out an exploration program and happens to 

find a gas-condensate field,  rather than a crude oil field,  it should be economic to develop such 

field for domestic consumption, provided the condensate and natural gas liquids yields are 

adequate.   

 

The following charts will illustrate this matter.  The charts are based on a condensate yield of 50 

barrels per million cubid feet of gas in shallow water.  The long term Henry Hub gas price is 

assumed to be the crude oil price divided by 15.  The charts are made for a crude oil and 

condensate price of US $ 80 per barrel.  The charts shows both volume and cost variation.  In 

calculating the netback from the outlet of the gas processing plant,  it was assumed that for large 

facilities,  the total raw gas pipeline and gas processing tariff would be US $ 0.60 per Mcf. 

 

The economic analysis is done from the perspective of an investor which has already operations 

in the onshore/shallow water areas and can therefore consolidate for tax purposes. 

 

Chart 6 illustrates,  how under the current system,  as applicable before the new gas price 

announcement by the HMPR,  the government take for gas developments for the domestic market 

was essentially a ñcrude oilò government take well over 90% and considerably in excess of gas 

government takes in other countries.  

 

The proposed government take is the same regardless of whether gas is exported or not (therefore 

the two lines in the chart cover each other).  However,  it should be noted that with respect to 

domestic gas for power generation,  there would be a consumer benefit as illustrated in Chart 5,  

that is not captured in the government take chart. 
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Chart 7 illustrates the IRR.  It is obvious that under the current system it is not economic to 

develop a gas condensate field for the domestic market, unless costs would be very low,  

condensate yields would be very high. 
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Under the system proposed by the IAT gas-condensate fields would be attractive investment 

opportunities.   As is also illustrated,  the economics would be very similar for gas destined to the 

power sector and destined to exports,  at the US $ 80 per barrel price level.  

 

This is very important for small Nigerian or foreign owned companies.  They do not have to sell 

their gas to a large LNG consortium in order to have a viable gas production project.  They can 

simply develop a gas-condensate field for the domestic power sector or for other domestic clients.  

As was illustrated in subsection 2.2.3.5 of this report, they can even built their own small raw gas 

pipeline line and gas processing processing plant and make an attractive rate of return on the 

midstream investments as well. At the outlet of the gas processing plant they can deliver gas 

under open access provisions, enforced by a powerful midstream regulator,   to any client 

connected to the marketable gas pipeline grid.  This is very similar to conditions as would exist in 

the United States, Canada or the North Sea.   

 

It is this fact, that is the basis for the view of the IAT, that rather rapidly a truly competitive 

Nigerian gas market will develop,  with competition among producers and consumers. This 

is also the basis for the view that strong investment in domestic gas and oil production will 

occur by smaller companies.  
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It is for this reason that Section 309(4)  is included in the Redraft.  This section provides for the 

fact that Part V-C of the Act will stand repealed as soon as the gas market has reached a level of 

maturity.  The IAT believes that this section may actually be applied within a decade and that the 

gas-gas competition that will emerge will result in continuing to supply Nigerian consumers with 

low cost gas for decades to come.  
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Chart 8 illustrates the dramatic difference in the important Net Present Value discounted at 10%.  

Under the current system,  there is simply no value in developing gas-condensate fields for the 

domestic markets.  

 

Under the system proposed by the IAT,  there is considerable value in developing gas-condensate 

fields for the domestic market.  This is in particular true for large gas-condensate fields.  

Exploration and development of such large fields is therefore encouraged under the IAT 

proposals,  in particular through Section 353(4)(b).  

 

    

 

2.2.4.2. Competitive Framework for Gas for Exports  

 

 

The gas terms proposed by the IAT are fully competitive from the point of view of gas exports.   

 

The following charts are based on the same cost and price data as used in subsection 2.2.4.1 of 

this report.   
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Chart 9 illustrates the undiscounted government take.  Nigeria has a relatively low government 

take for small high cost fields.  For very large low cost fields the government take in Nigeria is 

relatively high compared with other countriesa.  On average the government take is very 

competitive. 
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Chart 10 illustrates the IRR.  Due to the favourable consolidation provisions for tax purposes,  

Nigeria has a very attractive IRR compared to other countries,  in particular for small fields. 
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With respect to the Net Present Value discounted at 10%,  Nigeria rates in the middle compared 

to other countries. 
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It should be noted that for deep water,  the IAT now proposes production sharing terms for gas 

and condensates.  Gas was not included in the production sharing contract terms before.  

Therefore,  not only will onshore and shallow water gas be available for exports,  but attractive 

and competitive terms are now also provided for deep water developments for export gas. 
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The fiscal terms for production and development of gas-condensate fields proposed by the 

IAT are therefore competitive with other important LNG exporting countries.  

 

 

 
2.2.5. Conclusion 

 

The proposals of the IAT will lead to a rapid expansion of domestic gas supplies for power 

generation and for other strategic sectors,  while creating a domestic gas market that is 

linked to international markets.  The IAT expects the Nigerian gas market to evolve over 

time into a full free market where prices are set by the competition of gas producers and 

wholesale customers.    

 

The proposals of the IAT will enable the nation to fully benefit from the low cost Nigerian 

gas resources in order to ensure that the Nigerian economy achieves its full economic 

potential.  
 

 

2.3. Objective: Increase revenues from deep water while increasing 

production 

 

The objective is to establish a fiscal framework for deep water that provides a 

fair share of the economic rent for Nigeria, is competitive from an 

international perspective and provides a framework for further expansion of 

deep water oil and gas production. 

 

 
2.3.1. Problems  

 

 

The PSCs that were concluded based on the 1993 model,  provide for government revenues that 

are well below competitive levels.  Even in 1993 these contracts were already overly generous for 

investors compared to other countries.   

 

For deep water,  in excess of 1000 meter water depth,  there are no royalties.  Therefore,  the main 

revenues to the government are derived from the Petroleum Profits Tax.  This tax is levied at a 

rate of 50%,  but generous tax credits reduce the tax payments considerably.  Under low prices 

and high costs,  the tax payments could even be zero.  

 

The State also receives the profit oil share of NNPC.  This scale is based on a sliding scale based 

on cumulative production per contract area.  On the first 350 million barrels the profit oil share is 

20%.  Over this level it is going up to 60% over 1500 million barrels.  This means that on the first 

field in a contract area initially the profit oil share is low.  
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An important problem is that the production from JVs (with a high government take) is declining,  

while the production from 1993 PSCs (with a low government take) is increasing.  This will have 

the effect of significantly eroding the Government revenue base. 
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A further problem is that some of the contract areas were granted to Nigerian individual 

companies,  rather than to NNPC, and therefore the profit oil share is privately held.  NNPC 

participates in some of the contracts.   Nevertheless,  this means that on the privately held part of 

such contracts,  the main share of the government revenues consists only of the PPT payments. 

 

Despite the over generous share on the first field under the 1993 PSCs,  the rate of development 

of deep water production has been modest.  There is a variety of reasons for this as follows: 

¶ Most of the contract areas are granted under the model of the year 2000 PSCs.  These 

PSCs have a fair share for Nigeria (taking into account the NNPC profit oil).  However, 

due to the lack of tax consolidation there is no strong incentive to invest in such contracts 

compared to other opportunities.  

¶ Some of the contract areas granted under the model of the year 2005 have terms that 

are clearly too onerous for investors under current economic conditions. 

¶ Due to the profit oil split per contract area,  smaller follow up fields in the same 

contract area,  after an initial large fields is under production,  have a much higher 

government take and are therefore in some cases unattractive. 

¶ Gas terms and profit gas splits are not defined in the contracts and therefore there is 

uncertainty with respect to gas and condensate developments. 
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¶ The acreage management issues that were discussed under section 2.1 of this report 

also apply to a major degree to deep water PSCs.  Since companies can ñsitò on their 

acreage,  there is no incentive to develop fields in Nigeria in the context of other 

obligations world wide.    

 

 

2.3.2. Solutions  

 

The Legal Department of NNPC has informed the IAT that the government has the legal right to 

change the fiscal terms and conditions of the existing PSCs, despite certain contractual provisions 

in the 1993 PSCs. 

 

Based on this legal advice,  the IAT proposes in the Redraft the following solutions: 

¶ To establish a single fiscal regime for deep water which results in a significant 

increase in government take on first fields in the 1993 PSCs, but approximately 

maintains the government take on 2000 PSCs. 

¶ To establish consolidation for Companies Income Tax and Nigerian 

Hydrocarbon Tax purposes for all developments in deep water in order to 

encourage investments in contract areas under the 2000. 

¶ To ring fence the profit oil calculations on a field by field basis,  so the scale 

starts at a low level of 20% for each field, and investments in smaller fields is 

encouraged, and 

¶ Clarify that taxes will be levied directly on the profit oil/profit gas share. 

 

Following is a discussion of these proposals. 

 

 

2.3.3. Discussion  

 

2.3.3.1. Establish single fiscal regime for deep water.   

 

The current fiscal regime for deep water depends on the PSC Model series, which are: 

¶ The 1993 PSC Model series 

¶ The 2000 PSC Model series,  and 

¶ The 2005 PSC Model series 

 

Table 2 provides an overview of the terms and conditions of these PSCs for a water depth 

exceeding 1000 meters. 
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Table 2
Current fiscal terms for deep water PSCs for oil for more than 1000 meter water depth

1993 PSCs 2000 PSCs 2005 PSCs

Royalties 0% 8% 8%

PPT Rate 50% 50% 50%

Credits/Allowances 50% ITC 50% ITA 50% ITA

Education Tax 2% 2% 2%

NDDC charge 3% 3% 3%

Production Sharing:

Cost oil limit 100% 80% 80%

Profit Oil split based on cumulative volume:

up to 350 mln bbls 20% 30% n/a

up to 700 mln bbls 35% 35% n/a

up to 1000 mln bbls 45% 47.5% n/a

up to 1500 mln bbls 55% 55% n/a

up to 2000 mln bbls 60% 65% n/a

over 2000 mln bbls negotiable negotiable n/a

Profit Oil split based on R-factor:

Minimum R - 1.2 n/a n/a 30%

Maximum R - 2.5 n/a n/a 75% 
 

 

For the current PSCs it is proposed to establish the fiscal terms summarized in Table 3. 
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Table 3
Proposed terms for all existing PSCs

Royalties based on daily production:

up to 50,000 bopd 5%

up to 100,000 bopd 12.5%

over 100,000 bopd 25%

Royalties based on value 0% - 25%

Companies Income Tax Rate 30%

Nigerian Hydrocarbon Tax Rate 30%

Production Allowance per bbl $7.00

Education Tax 2%

NDDC charge 3%

Production Sharing:

Cost oil limit 80%

Profit Oil split based on cumulative volume:

up to 750 mln bbls 20%

up to 1000 mln bbls 30%

up to 2000 mln bbls 40%

over 2000 mln bbls negotiable 
 

 

The difference between the profit oil sliding scales based on volume is that under the current 

terms this sliding scale is based on the cumulative production from the contract area and under the 

proposed system on the cumulative production from each PML.  

 

Chart 12 provides the government take of the proposed system for a price of US $ 60 per barrel 

and total costs of US $ 20 per barrel for the first field in a new contract area.  This government 

take includes the NNPC/Private share.  The main features for the government take for deep water 

are specified in the Redraft in Section 337(2)(c), 338(2), 353(1)(c), 354(1)(b) and 404(3).   
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As can be seen the proposed system will generate a level of government take that is 19% more for 

a 300 million barrel field and 11% more for a 1300 million barrel field for the 1993 PSCs.  

However, at the same time the proposed system has a government take that is equal to or slightly 

less than the 2000 PSCs. 

 

However,  this would be for new fields in a new contract area.  It should be noted that the 

production allowance of US $ 7 per barrel would not apply to fields that are in production on the 

commencement of the Act.  Therefore,  on such fields the government take is much higher.  

 

 

 

Much higher revenues will therefore be generated from the fields under 1993 PSC terms and  

¶ that are currently in production,   

¶ as well as from additional first fields in new contract areas which will be developed 

under the new terms.   

 

It should also be noted that the proposed system has a price sensitive royalty scale and therefore 

under prices in excess of US $ 70 per barrel,  the government take will automatically be higher as 

well. 
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2.3.3.2. Establish a consolidated Companies Income Tax and Nigerian 

Hydrocarbon Tax.    

 

In order to increase production from deep water it is necessary to stimulate investment in new 

contract areas.  It is proposed that this is being done in two ways: 

¶ Consolidation for all deep water areas for Companies Income Tax and Nigerian 

Hydrocarbon tax,  and 

¶ Clarifying that the contractor will be able to expense the expenditures for 

exploration and for the creation of assets to be owned by NNPC or another lessee, 

since the contractor will not own these assets. 

 

The combination of the expensing of exploration and capital expenditures for development and 

consolidation for the deep water area will have a strong positive economic impact.  The ability to 

write off such investments from existing deep water production will be a strong incentive for 

contractors which currently produce from 1993 PSCs to invest in 2000 PSCs and 2005 PSCs.  

 

In t his context it is important to emphasize that the consolidation concept is only applicable 

for taxation. As will be explained in the next subsection 2.3.3.3 ringfencing for production 

sharing and cost oil purposes will remain.  In fact it is proposed to ringfence per PML, 

rather than per contract area. 

 

The following petroleum companies are current producing in Nigerian deep water.  These 

companies would significantly benefit from the consolidation provisions. 

 

Table 4

List of current producers in deep water

Shell

Total

AGIP

ExxonMobil

Chevron

Statoil

Petrobras  
 

 

The incremental IRR will be very attractive under these conditions as is illustrated in Chart 13,  

which is based on the same cases as for the government take.   
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Despite the significant increase in government take,  the incremental IRR is highly similar to the 

current 1993 PSCs and would be 5% to 10% higher than under the 2000 PSCs.  This will provide 

for a strong incentive to invest in contract areas which currently consist of 2000 PSCs or 2005 

PSCs. 

 

Chart 14 illustrates the Net Present Value discounted at 10%. 

 

 

0
200
400
600
800

1000
1200
1400
1600
1800
2000

100 300 500 700 900 1100 1300

N
P

V
1

0
  
($

 m
ill

io
n
)

Field Sizes ( mln bbls) 

Chart 14 NPV10

Nigeria-2000PSC

Nigeria-proposed

Nigeria-1993PSC

 
 

 

 

 

 



GOVERNMENT MEMORANDUM - PETROLEUM INDUSTRY BILL 2009  
  Page 65 
 

As can be expected the NPV10 for a first field in a contract area will be considerably less under 

the proposed system compared to 1993 PSCs.  However,  the difference is much less for the 

second and further fields.  Compared to the 2000 PSCs the NPV10 is considerably higher.  

 

Based on this analysis,  the IAT is of the view that investments in second or further fields in 1993 

PSCs and investments in all fields in the 2000 PSCs and 2005 PSCs will be strongly encouraged. 

 

The IAT proposal will therefore result in: 

¶  A significant increase in government revenues from existing fields in 1993 PSCs,  and 

¶  A significant increase in investment in further fields in the 1993 PSCs and new fields in 

2000 PSCs and 2005 PSCs. 

 

What is very important is that this conclusion does not depend on the cost level assumption of US 

$ 20 per barrel.   

 

The following chart shows the IRR for the first fields in new contract areas based on a cost-price 

ratio of 40%. 

 

This chart illustrates that the proposed system generates a much higher IRR than the 2000 PSCs,  

for the entire Cost-Price Ratio of 40%.   This means that at a price of US $ 60 per barrel fields 

with a total costs of US $ 24 are much more attractive under the proposed terms than under the 

2000 PSCs.  The same applies when the oil price is US $ 80 per barrel and the costs are US $ 32 

per barrel.  

 

This means that the proposed system will stimulate the exploration and development of the next 

generation of more expensive fields. 
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Based on this analysis the IAT is of the view that the proposed terms will result in a significant 

increase in deep water production. 

 

 

2.3.3.3. Ringfence production sharing per PML.    

 

A major problem with the 1993 PSC and 2000 PSC models is that the profit oil scale is based on 

cumulative production from the entire contract area.  This means that if a large field is already 

producing in the contract area,  the incremental economics of the next field will be based on 

cumulative production of the first large fields.  For instance,  under the 1993 PSCs,  if the large 

field has already produced 700 million barrels,  the profit oil of the next field will start at 45%,  

not 20%.  The same is true for the 2000 PSCs. 

 

This means that incremental investments in small follow up fields under the 2000 PSCs would be 

relatively unattractive.  Under certain conditions the same would be true for the 1993 PSCs.  This 

impedes re-investment in such fields.   

 

It should be noted that currently,  the fields are consolidated within the contract area.  This means 

that the investments in new fields permit the deduction and cost recovery of such fields from 

existing production in the same contract area.  This is an attractive feature. 

 

Under the proposed fiscal terms,  the production sharing calculation would be ring fenced 

for each PML.   All PMLs would already be consolidated for Companies Income Tax and 

Nigerian Hydrocarbon Tax purposes.  Therefore, being able to ñstart the clockò at 20% for 

each new PML will be a significant encouragement to invests in further smaller fields. This 

new provision is included under Section 404(3). 
 

It is for this reason that the IAT expects investment and production in deep water to increase 

under the proposed terms. 

 

 

2.3.3.4. Profit Oil will be taxable.    

 

An important change relative to the current system is the sequencing of the taxation.  Currently,  

the taxation is calculated first on a contract area basis and the tax is paid in the form of ñtax oilò.  

Afterwards the production sharing is calculated.   

 

This means that the profit oil share to NNPC and private concessionaires is actually ñtax freeò.  

 

Under the proposed system NNPC and the private concessionaires will have to pay tax on 

their share of profit oil.  In order to avoid dilution of these tax payments,  the proposed 

Redraft requires owners of profit oil and similar petroleum income to create a special 

subsidiary that will  be separately taxed as provided under Section 343(3) of the Redraft. 

 

At the same time,  in order to avoid ñdouble dippingò, when assets are transferred to NNPC will 

be counted as income of NNPC as is now provided for in the Ninth Schedule, paragraph 5(4).  

Similar provisions are included for the Companies Income Tax under Section 332.  
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2.3.4. Competitiveness analysis  

 

Some IOCs have indicated that if the fiscal terms for deep water proposed by the IAT would be 

adopted, that the IOCs would leave Nigeria and invest somewhere else,  because the terms would 

not be competitive.  Given the seriousness of this matter it is important to provide an in-depth 

analysis of the competitiveness of the fiscal terms for deep water PSCs proposed by the IAT.  

 

The competitiveness analysis will be done for IOCs that are currently producing in deep water 

and would consider possible further investments in new contract areas in Nigeria.  The analysis is 

done for the first field in such a new contract area.  

 

The analysis will be done by comparing the proposed terms with the terms of: 

¶ Indonesia 

¶ Angola 

¶ Norway 

¶ Brazil 

¶ United Kingdom,  and 

¶ United States ï Gulf of Mexico.  

 

Analysis will be done for oil field sizes in the range of 100 to 1300 million barrels,  for an oil 

price range of US $ 30 to US $ 140 per barrel and for total costs (capital and operating) ranging 

from US $ 8 to US $ 32 per barrel.  Comparison is done assuming that prices and costs are the 

same in each country. 

 

 

2.3.4.1. Government Take analysis    

 

 

The Government Take in this analysis is defined as: 

 

                                  Government Revenues 

  Government Take  =  ---------------------------------------- x 100% 

                  Gross Revenues ï Total Costs 

 

The Government Take can be determined on a discounted or undiscounted basis.  The following 

charts display the government take on an undiscounted basis.  With respect to Nigeria the 

government take includes the profit oil share,  regardless of whether the profit oil is owned by 

NNPC or by private individuals. 

 

In fiscal systems around the world the Government Take varies with: 

¶ Production volume 

¶ Price, and 

¶ Costs. 

 

Chart 16 illustrates the Government Take assuming different field sizes,  a price of US $ 80 per 

barrel and costs of US $ 20 per barrel.  
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The proposed Nigerian system assures a high government take comparable to Norway, Indonesia, 

and Angola.  The proposed Nigerian system has sliding scales whereby the government take goes 

up with higher levels of production,  similar to Brazil.  It is for this reason that the proposed 

government take is lower for small fields and higher for large fields. On very large fields,  the 

government take in Nigeria would be higher than the six other countries.  

 

 

Chart 17 illustrates the government take for a 300 million barrel field with a cost of US $ 20 per 

barrel under varying prices.    
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The Nigerian government take is modest under low prices.  This is due to the production 

allowance.  At average prices in the range of US $ 60 to US $ 80 per barrel,  the government take 

in Nigeria is less than Angola, Norway or Indonesia.  Under high prices the government take 

increases as a result of the price sensitive royalty and is competitive with Angola.  

 

Chart 18 illustrates the variation of the government take with costs for a 300 million barrel field at 

US $ 80 per barrel. 
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Due to the royalties, which remain the same regardless of whether costs are high or low,  the 

government take in Nigeria is relatively high under very high costs.  At international levels of 

about US $ 20 to US $ 24 per barrel,  the government take is less than Norway and Angola.  At 

low costs the government take is much less than Norway or Angola.  In fact the proposed 

government take for Nigeria deep water is similar to Indonesia.  

 

The IAT deliberately proposes a lower government take at lower costs in order to encourage IOCs 

to be efficient and produce Nigerian oil and gas at the lowest possible costs. 

 

In general the government take analysis indicates that Nigeria is competitive with Norway,  

Angola and Indonesia,  while the government take is generally much higher than Brazil,  the UK 

or the US Gulf of Mexico. 

 

Nigeria therefore would receive a fair competitive share of the resource wealth. 

 

 

2.3.4.2. Investor profitability analysis    

 

Chart 19 illustrates the IRR to the investor in the various countries for different field sizes 

assuming an oil price of US $ 80 per barrel and costs of US $ 20 per barrel. 
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The chart illustrates clearly how the IRR would be among the most attractive in the world.  In fact 

in terms of IRR,  the proposed Nigerian terms compete directly with Norway and the US Gulf of 

Mexico.  The reason that the IRR is so attractive,  despite the relatively high government take,  is 

due to the consolidation of Companies Income Tax and Nigerian Hydrocarbon Tax for deep 

water.  Also for both taxes,  contractors can expense their expenditures related to the creation of 

assets for NNPC. 
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This means that companies which are already producing in deep water can deduct the exploration 

and capital expenditures directly from producing fields.  This is a very strong re-investment 

incentive.  The proposed Nigerian terms therefore are similar to Norway,  where a high 

government take is combined with a relatively high level of profitability due to the timing of the 

cash flow.  

 

Chart 20 illustrates the so-called Net Present Value discounted at 10% (ñNPV10ò).  This is the 

profitability yardstick simulates the value of the field to the investor. Again this analysis is done 

for a price of US $ 80 and a cost of US $ 20 per barrel. 
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This chart illustrates how the NPV10 would be directly competitive with Norway, Angola, 

Indonesia and Brazil.  The NPV10 is actually very similar to Brazil.  

 

Chart 21 provides the so-called Expected Monetary Value discounted at 10%  (ñEMV10ò).  The 

analysis is done for a price of US $ 80 and costs of US $ 20 per barrel.  The EMV10 is a direct 

reflection of the attractiveness of exploration.  The EMV10 was determined assuming a success 

rate of one discovery for every 5 exploration wells.   
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The EMV10 for the proposed terms for Nigeria is clearly more attractive than for Angola and 

Indonesia. This is the direct result of the consolidation of taxation. Investors would therefore 

consider exploration in new blocks more attractive in Nigeria than in either Indonesia or Angola 

where the tax calculations are completely ring fenced block by block.  

 

The EMV10 is very similar to Brazil and for the smaller fields also Norway.  The attractive 

EMV10 is of great importance since it can be expected that many of the new prospects relate to 

smaller fields than the giant fields that have already been discovered.  

 

 

 

2.3.4.3. Investor drivers    

 

A very important issue in fiscal design is whether or not investors are encouraged to create a 

healthy petroleum industry on the basis of the fiscal system.   

 

One of the important reasons that the IAT proposes major change in fiscal terms is that the 

current system with its Investment Tax Credits and Investment Tax Allowances does not 

give sufficient incentives for  investors to seek the lowest possible costs and create the most 

efficient operations. 

 

It is therefore important to test whether the proposed Nigeria deep water terms generally would 

provide the drivers to create a healthy petroleum industry. 

 

Chart 22 illustrates the so-called ñcost savings indexò of the proposed system in comparison with 

other fiscal systems.  The cost savings index is a parameter which illustrates how much percent of 
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a dollar saving is kept by the investor.   The analysis is done for a 300 million barrel field at US $ 

80 per barrel price.     
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Chart 22 illustrates how if an investor in Nigeria deep water under the proposed system saves one 

dollar,  the investor keeps $ 0.37 or 37%.  This is a very healthy cost savings index.  It can be 

noted how in this respect Nigeria would be similar to Indonesia and would perform much better 

than Norway.  It can also be observed how Angola has system that under certain conditions 

actually encourages wasteful expenditures.  This is called ñgold platingò.  This creates serious 

impediments to create a healthy petroleum industry.  The proposed system for Nigeria is therefore 

a sound fiscal system compared to Angola.  

 

 

 

2.3.4.4. Basin Development Indicator    

 

 

A strong objective which the IAT seeks to implement is to ensure a strong and ongoing 

development of the deep water areas.  In this context,  it is important that the fiscal system is 

designed for the future.  It is likely that as developments proceed,  investors will have to deal with 

increasingly costly and smaller fields.  

 

A fiscal system should be designed to flexibly adjust to these circumstances and permit such 

developments, provided oil prices permit such developments to occur. 

 

The IAT therefore designed the fiscal system on the basis of a Cost-Price Ratio of 40%.  

This means that developments should be profitable as long as costs equal 40% of the price.  

Chart 23 illustrates how the proposed system in Nigeria is superior in this respect to many 

of its competitors.  This chart illustrates the IRR at the Cost-Price Ratio of 40%. 
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The chart indicates how the system proposed for Nigeria compares to Norway in this respect and 

would create favourable conditions compared to most countries in the world. The proposed 

system for Nigeria would be superior to Indonesia, Angola, Brazil and even the US Gulf of 

Mexico. 

 

 

2.3.5. Conclusion 

 

The competitiveness analysis demonstrates that the proposed system for Nigeria is fully 

competitive with other deep water areas and in fact offers a level of profitability that is 

attractive to competing jurisdictions. Statements that IOCs will leave Nigeria if the 

proposed system would be implemented are therefore without any foundation. In fact the 

IAT expects increased levels of investment in deep water areas leading to a higher level of 

production,  in particular by companies which are currently already producing from deep 

water areas.  

 

Yet at the same time,  Nigeria will benefit from significantly higher revenues derived from 

contract areas that are currently under the regime of the 1993 PSC series. 
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2.4. Objective: Establish a stable fiscal framework and capture windfall 

profits under high prices 

 

The objective is to establish a stable fiscal framework that adjusts 

automatically to different economic circumstances and may only have to be 

adjusted in small steps from time to time through legislative change to deal 

with new circumstances.  The system would capture windfall profits under 

high prices. 

 

 
2.4.1. Problems  

 

 

The fiscal changes proposed in the Government Memorandum represent a dramatic change from 

the current situation.   

 

The reason is that Nigeria has not fundamentally changed its petroleum legislative framework 

during the last 40 years.  As a result the current Nigerian petroleum legislation is outdated and 

needs to be replaced.  Many other countries have done so much earlier and more frequent than 

Nigeria. 

 

The main factors determining the resource wealth with respect to oil and gas fields,  are: 

¶ The size of the fields and level of production, 

¶ The oil and gas prices,  and 

¶ The costs 

 

Currently,  the system is not flexible with respect to the size of the fields or the price levels.  

Small fields and large fields pay the same royalty and the royalty is the same regardless of the 

price level. 

 

The only variation in royalties is with geography, with different royalties for onshore,  shallow 

water and deep water.  There are also lower royalties for marginal producers,  based on the size of 

the company,  not the field size. 

 

The Petroleum Profits Tax is structured as if it is a corporate income tax applicable to upstream 

operations.  Yet,  a separate companies income tax exists in Nigeria for midstream, downstream 

and other operations.  This creates international tax credit issues.  Therefore,  the absence of a 

corporate income tax is a disincentive.   

 

The Petroleum Profits Tax is applied at a uniform high rate of 85% for onshore and shallow 

water.   The Investment Tax Allowances vary again with geography. Because the PPT is 

structured as a corporate income tax,  it lacks the flexibility of some of the international petroleum 

resource taxes.  The PPT is at too high a rate for onshore and shallow water and too inflexible to 

stimulate large scale investment in smaller fields and higher cost petroleum operations. 
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The current system is therefore not sufficiently flexible to adjust to a wide range of economic 

conditions.  This lack of flexibility is a factor in the current decline of production in the onshore 

and shallow water. 

 

 

2.4.2. Solutions  

 

 

It is proposed to replace the current system with a system that adjusts more flexibly to different 

and changing economic conditions. 

 

 

The IAT proposes to establish in the Government Memorandum a stable fiscal framework in the 

following manner: 

¶  Split the previous PPTA into the Companies Income Tax (ñCITò) and the Nigerian 

Hydrocarbon Tax (NHT).  The CIT will be the generally applicable CIT, which will be 

adjusted as part of the normal budget process. The NHT can be adjusted occasionally 

when circumstances so justify through legislative change,   

¶  Create royalties that are sensitive to daily production,  so small fields will 

automatically pay less and large fields will pay more.  This will adjust the royalty 

automatically to the size of the field. This concept is applicable in many countries in the 

world, and 

¶  Create in addition,  royalties that are price sensitive for oil and gas,  so under very 

high prices additional royalties are payable and windfall profits are avoided.  

 

 

2.4.3. Discussion  

 

 

2.4.3.1. Split PPT in CIT and NHT   

 

The IAT proposes to split the Petroleum Profits Tax into the Companies Income Tax (ñCITò) and 

a Nigerian Hydrocarbon Tax (ñNHTò). 

 

Importance of the split in CIT and NHT.  In order to create a more flexible system it is important 

to split the PPT into a CIT and a ñresource taxò.  This will be the basis for the creation of a 

flexible system.   

 

The vast majority of the countries in the world applies a normal corporate income tax to upstream 

operations.  Over the last 40 years corporate income tax structures around the world have evolved 

considerably. Most nations now tax their corporation on a world wide basis.  CIT paid in another 

nation can be credited against the tax obligations in the home nation in order to avoid double 

taxation. The vast majority of nations with petroleum companies that are investing or might invest 

in Nigeria would have such a system.   
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These countries include:  

Å USA 

Å Canada 

Å UK 

Å Germany 

Å Italy 

Å Japan 

Å Korea 

Å Russia 

Å Australia 

Å Argentina 

   

However, for the tax credit system to work properly,  the host nation has to have a ñproperò CIT.  

This means a CIT which is calculated by the standards of the home country.  As a result of this 

world wide network of tax credits in home countries, corporate income tax systems have become 

more similar and have to adhere to general standards.  This in turn creates a high degree of 

inflexibility with respect to the possible overall design of the CIT in each country, if such country 

wants to attract foreign investment.  Of course, each country can adjust in each budget the tax rate 

or rates,  the depreciation provisions,  loss carry forward provisions,  etc.   

 

ñResource Taxesò are not creditable and can therefore be structured flexibly in a manner that 

permits the nation to maximize the benefits from the petroleum resources. 

 

By splitting the PPT into a CIT and NHT,  Nigeria creates two important advantages: 

Å A proper corporate income tax is created which in principle will be creditable in most 

home countries of investors and of which the details can be adjusted normally with each 

budget as provided for in Section 332 of the Redraft,  and 

Å A flexible ñresource taxò is created which can from time to time be adjusted to 
maximize the benefits from the petroleum resources for Nigeria, as provided for in Part 

VIII(D)  of the Redraft. 

 

The normal CIT system can now also be logically integrated with the respective withholding 

taxes,  including withholding taxes on dividends. This is important since it is proposed that any 

company that wishes to be licensee or lessee in the upstream of Nigeria has to incorporate in 

Nigeria. 

 

In following this concept,  Nigeria creates a more ñnormalò overall taxation system, which is in 

line with international practices.  Following is a table with the international experience in this 

regard.   Many jurisdictions apply a royalty in addition to the resource tax.  The ñresource taxò 

has different names in different countries. 
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Jurisdiction Royalty ñResource Taxò Corporate Inc Tax 

Alaska Yes Petroleum Profits Tax Yes 

Most US states Yes Severance Tax Yes 

Canada -Federal Yes Profit sharing royalty Yes 

Alberta ï Oil Sands Yes Profit sharing royalty Yes 

Newfoundland Yes Profit sharing Yes 

Colombia Yes Windfall profits tax Yes 

Bolivia Yes Direct Tax Yes 

Brazil Yes Special Profit Share Yes 

Norway No Hydrocarbon Tax Yes 

Netherlands Yes Profit Share Yes 

Denmark No Hydrocarbon tax Yes 

UK on old licenses No Petroleum Revenue Tax Yes 

Russia No Mineral Resource 

Extraction Tax 

Yes 

Algeria Yes Petroleum revenue tax Yes 

Ghana Yes Additional profits Tax Yes 

Namibia Yes Additional profits tax Yes 

Uganda Yes Additional profits tax Yes 

Tanzania Yes Additional profits tax Yes 

Thailand Yes Special Remuneratory 

benefit 

Yes 

China Yes Windfall Profits Tax Yes 

Australia No Petroleum Resource Rent 

Tax 

Yes 

New Zealand Yes Accounting Profits Royalty Yes 

 

 

Importance of a consolidated CIT.  The splitting of the PPT in a CIT and NHT will also permit 

the creation of a CIT with the same rate that can be applied to the entire upstream sector in 

Nigeria, which means to onshore, shallow water, deep water and frontier acreage.  

 

A fully consolidated CIT exists in the majority of the countries in the world.  It is a very 

important instrument in promoting exploration in every part of the nation.  This will be a very 

important instrument in Nigeria to promote the exploration of the frontier acreage.  As an 

example,  the cost of an exploration well or field development of a discovery in the Chad Basin 

can now be deducted from the revenues from onshore, shallow water or deep water production for 

CIT purposes.  This will be a very important incentive for companies to take a new look at 

frontier acreage. 

 

The nationwide fully consolidated CIT is also a very important instrument to permit small 

Nigerian owned companies to expand across Nigeria.  A small company that has been successful 

in establishing significant onshore production can now risk to participate in a deep water 

exploration well,  because such well will be deductible from its onshore production.   
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If Nigeria wants to successfully promote profitable Nigerian owned petroleum companies,  it 

should provide a taxation system whereby a strong home base is offered for such companies.  A 

fully nationwide consolidated CIT is an essential part of this concept.  This is the way in which 

the vast majority of other countries with national petroleum reserves in the world is promoting 

their local companies, including the United States,  United Kingdom, Norway, Canada, Australia, 

Russia, Argentina, Brazil, South Africa and China.  Nigeria should therefore join in this concept.  

 

  

Options on the ñresource taxò.  With respect to ñresourceò taxes,  there are ring fenced systems 

and consolidated systems.   The PPT is already fully consolidated for onshore and shallow water 

and therefore it is logical to make the NHT consolidated as well.   

 

In this context,  the proposal of the IAT follows the Norwegian model.  The Norwegian 

Hydrocarbon tax of 50% is fully consolidated and is in addition to the corporate income tax of 

28%.  Norway has been unusually successful with its fiscal system.  

 

However,  in the case of Nigeria,  there are two tax rates and therefore consolidation will take 

place in two groups as provided for in Section 354(1): 

Å Onshore and shallow water with a tax rate of 50%,  and 

Å Deep water, frontier acreage and bitumen deposits with a tax rate of 30%. 

 

The Addax PSCs onshore and shallow water,  will benefit significantly from this new 

consolidation concept,  and in accordance with their contract they will be able to adjust to the 

lower tax rate of 50% for the NHT and 30% for CITA. Furthermore,  these PSCs will benefit 

from the royalties which are now per PML.  

 

Due to the consolidation of the 30% tax group,  producers in deep water will have an extra 

incentive to invest in frontier acreage and in bitumen deposits.  

 

The significant advantages of a consolidated NHT for deep water was already discussed in section 

2.3 of this report. 

 

 

Flexibility of the NHT and support for small fields and small operators.  An important advantage 

of having a flexible NHT is that now this tax can be tailored to support the development of small 

fields in the onshore and shallow water. This is done through the production allowances in 

Section 353(1).  These production allowances for oil are:  

Å for onshore ï the lower of US $ 30 per barrel or 30% of the official selling price, up to 

a cumulative maximum of  10 million  barrels per PML and the lower of US $ 12 per 

barrel or 30% of the official selling price, for volumes exceeding 10 million barrels up to 

a cumulative maximum of 75 million barrels per PML; 

Å for shallow water areas ïthe lower of US $ 30 per barrel or 30% of the official selling 

price, up to a cumulative maximum of 20 million barrels per PML and the the lower of 

US $ 12 per barrel or 30% of the official selling price, for volumes exceeding 20 million 

barrels up to a cumulative maximum of 150 million barrels per PML;    

 

The very significant allowance of US $ 30 or 30% of the official selling price will create a 

situation where there is a very low NHT on very small fields. 
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It should be noted that this significant production allowance applies per PML.  There is no limit to 

the number of small fields that a company can develop and therefore the amount of allowances. 

This means that a small company can develop 10 small fields of 10 million barrels or less and 

receive the full production allowance on all of them.   

 

This will be an enormous incentive: 

Å for small Nigerian owned companies to dedicate themselves to the development of 

small oil fields in the onshore and shallow water,  and 

Å to find foreign partners that can team up with them, which will receive the same 

allowances. 

 

Together with the low royalties,  the fiscal terms that would apply to small fields would be equal 

to or more favourable than typical terms in the United States or Canada.  This will be an 

enormous incentive to start with the development of these small fields with lower well 

productivities and higher costs.  Small fields operated by small Nigerian owned companies and 

their foreign partners will be a major contributor to local employment and business opportunities. 

 

 

Cost administration under the NHT.   The flexibility of the NHT also permits to create a tax that 

is easier to administer. In particular Section 346 now lists a large number of deductions that will 

not be allowed for NHT purposes.  Of particular significance is that interest and financing charges 

as well as headquarter costs outside Nigeria will not be deductible.  This will make it much easier 

to administer the control of costs of the NHT.     

 

 

Promotion of local content under the NHT.  As will be discussed in section 2.10 of this report in 

more detail,  Section 346(q) prohibits the deduction of 20% of costs incurred outside Nigeria.  

This will be a very strong provision to complement the new Nigerian content provisions. 

 

 

2.4.3.2. Royalties based on daily production volume  

 

The currently applicable royalty regulations are as follows: 
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Table 5

1969 Royalty regulations 2006 Royalty regulations

Crude oil and condensates Crude oil and condensates

Onshore 20.0% Onshore 20.0%

up to 100 m water depth 18.5% up to 100 m water depth 18.5%

up to 200 m water depth 16.5% up to 200 m water depth 16.5%

up to 500 m water depth 12.5% up to 500 m water depth 12.0%

up to 800 m water depth 8.0% over 500 m water depth 8.0%

up to 1000 m water depth 4.0% Inland Basins 10.0%

over 1000 m water depth 0.0%

Natural Gas

Onshore 7.0%

Offshore 5.0%  
 

 

Table 6
2000 Royalty regulations 2005 Royalty regulations

for onshore and shallow water for marginal field operations

PSCs

Onshore

up to 2000 barrels of oil per day 5.0% up to 2000 barrels of oil per day 2.5%

up to 5000 barrels of oil per day 7.5% up to 5000 barrels of oil per day 7.5%

up to 10000 barrels of oil per day 15.0% up to 10000 barrels of oil per day 12.5%

over 10000 barrels of oil per day 20.0% over 10000 barrels of oil per day 18.5%

up to 100 m water depth

up to 5000 barrels of oil per day 2.5%

up to 10000 barrels of oil per day 7.5%

up to 15000 barrels of oil per day 12.5%

overe 15000 barrels of oil per day 18.5%

up to 200 m water depth

up to 5000 barrels of oil per day 1.5%

up to 10000 barrels of oil per day 3.0%

up to 15000 barrels of oil per day 5.0%

up to 25000 barrels of oil per day 10.0%

over 25000 barrels of oil per day 16.67%  
 

The 1969 Royalty regulations are applied to the 1993 series of PSCs in deep water.   

 

The 2006 Royalty regulations are applied to the 2000 and 2005 series PSCs in deep water as well 

as onshore and shallow water production.  
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The 2000 Royalty regulations for onshore and shallow water PSCs only apply to these PSCs,  the 

Addax PSCs. The sliding scale is per contract area. 

 

The 2005 Royalty regulations for marginal field operations only apply to these operations.  The 

sliding scale is applied to the production per company.  

 

Under the proposed royalties,  the concept of varying royalties with the level of production will 

now be expanded to all production.  This is an important change which will make the fiscal terms 

more flexible. These sliding scales will apply to PMLs that will start producing after the 

commencement of the Act.   

 

The proposed scales for oil in Section 337(2) of the Redraft are the following based on daily 

production levels per PML: 

¶ for onshore areas, 5% of the production up to and including 2000 barrels per day, 

12.5% of the production over  2000 barrels per day up to and including 5,000 barrels per 

day and 25% of the production over 5,000 barrels per day;  

¶ for shallow water areas, 5% of the production up to and including 5,000 barrels per 

day,  12.5% of the production over 5,000 barrels per day up to and including 20,000 

barrels per day and 25% of the production over 20,000 barrels per day; and  

¶ for deep water areas, 5% of the production up to and including 50,000 barrels per day,  

12.5% of the production over 50,000 barrels per day up to and including 100,000 barrels 

per day, and 25% of the production over 100,000 barrels per day. 

 

It should be noted that the royalty scale is incremental.  As an example,  if an onshore PML 

produces 3000 barrels per day of crude oil,  the first 2000 barrels per day will still have a royalty 

of 5%,  only the next 1000 barrels per day will have the royalty of 12.5%.   

 

Chart 24 provides the onshore example how this new royalty scale will result in a much lower 

average royalty per PML.  Even at 10,000 bopd the royalty will still be only 17.25%,  which is 

below the current onshore rate of 20%.  This new royalty rate should be a strong stimulus to 

develop small fields. What is important is that the new system now automatically adjust to the 

level of production per PML and will therefore automatically stimulate small field development.  

 

The new scale will result in a slightly higher level of royalties for onshore and shallow water 

PSCs and for marginal field operations.  With respect to the marginal field operations,  this will 

be compensated by generous production allowances,  resulting in an overall government take that 

will be much less than today.  

 

All producers that produce from a PML with a small field will benefit from this lower rate, not 

just the marginal field operators.  Since the royalty is per PML,  a small Nigerian owned company 

could produce 50,000 barrels per day from 10 PMLs with 5,000 barrels per day each and still only 

pay a royalty of 9.5%,  which is much less  than the typical royalty onshore the United States for 

such levels of production.  This is therefore an enormous stimulous for such small companies and 

a strong stimulus to develop new small fields.   
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At the same time if a large new field would be discovered and produced in the process,  for 

instance, producing 20,000 barrels per day Nigeria would benefit from an average royalty of 

21.13%.  However, if production declines over the life of the field to 2,000 barrels per day the 

royalty would be gradually adjusted downward to a level of 5%.  This is important, because this 

will stimulate the maximum economic recovery from the reservoirs. 
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It should be noted that the 20% royalty on existing fields will not change.  Therefore,  there will 

be no royalty revenue loss for Nigeria from existing production. 

 

A similar sliding scale royalty is applied to gas and condensates.  However,  as was explained in 

section 2.2 of this report,  the sliding scale is only two steps,  with a top rate of 12.5% in order to 

encourage the development of gas for domestic consumption.   

 

The IAT proposes to encourage the development of gas for domestic consumption by 

establishing a low royalty for condensates.  The most attractive gas fields to develop for 

domestic consumption are fields with a high condensate yield.  The value of condensates is 

often more than the value of natural gas from such fields and therefore an attractive royalty 

regime for condensates creates a major stimulus for developing gas for the domestic market.  

This is a very important conceptual change from the current system.    
 

The proposed sliding scales for natural gas per PML are as follows: 

¶ for onshore areas, 5% of the production up to and including 100 million cubic feet per 

day,  12.5% of the production over 100 million cubic feet per day;  

¶ for shallow water areas, 5% of the production up to and including 200 million cubic 

feet per day,  12.5% of the production over 200 million cubic feet per day; and  
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¶ for deep water areas, 5% of the production up to and including 500 million cubic feet 

per day,  12.5% of the production over 500 million cubic feet per day.  

 

The proposed sliding scales for condensates per PML are as follows: 

¶ for onshore areas, 5% of the production up to and including 2000 barrels per day, 

12.5% of the production over  2000 barrels per day; 

¶ for shallow water areas, 5% of the production up to and including 5,000 barrels per 

day,  12.5% of the production over 5,000 barrels per day;  and 

¶ for deep water areas, 5% of the production up to and including 50,000 barrels per day,  

12.5% of the production over 50,000 barrels per day. 

 

 

2.4.3.3. Royalties based on value  

 

 

Another important royalty feature to make the fiscal system more flexible is the royalty based on 

value provided for in Section 338.  This royalty rate is added to the royalty rate based on daily 

production.   

 

For crude oil and condensates this royalty is defined as follows: 

¶ 0% from US $ 0 per barrel and up to and including US $ 70 per barrel;   

¶ over US $ 70 per barrel and up to and including US $ 100 per barrel the royalty rate shall 

increase by 0.4% royalty percentage for every US $ 1 increase in value over US $ 70 per 

barrel;   

¶ over US $ 100 and up to and including US $ 140 per barrel the royalty rate shall be 12% 

plus 0.2%  royalty percentage for every US $ 1 increase in value over US $ 100 per barrel; 

¶ over US $ 140 and up to and including US $ 190  per barrel the royalty rate shall be 20% 

plus 0.1% royalty percentage for every US $ 1 increase in value over US $ 140 per barrel; and 

¶ over US $ 190 per barrel the rate shall be 25%. 

 

 

Following chart illustrates the royalty rates for oil and condensates. 
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The slopes in the chart were determined in such a manner that the marginal royalty rate would 

always be reasonable.  In other words,  an investor should always have an incentive to seek the 

highest possible price, despite the higher royalty.  This issue was already demonstrated with the 

Price Incentive Index in section 2.3.4.3 of this report.  

 

The great advantage of a royalty based on value is that it makes the fiscal system very flexible 

and results in avoiding windfall profits in case of unexpectedly high prices.  This means Nigeria 

will receive a fair share no matter the level of oil or gas prices.  This greatly adds to the stability 

and flexibility of the fiscal system. 

 

Windfall profits as occurred during 2008 due to high prices will be avoided.  Nigeria will fully 

and immediately benefit from the higher prices through this feature.  

 

As shown in Chart 17 of section 2.3.4.1 of this report, which illustreated the government take in 

relation to the oil price, the overall government take goes up automatically with higher prices.  

 

 

2.4.4. Analysis based on actuals  

 

Following is an analysis of the revenues associated with three PSCs and three JVs,  based on the 

actual tax returns for the year 2008,  in order to demonstrate how the terms proposed by the IAT 

will result in a very significant increase in government revenues.   The ñcurrent termsò reflect the 

information from the actual tax returns.  The ñterms proposed by IATò are the revenues that 

would result from these tax returns based on a recalculation of these tax returns under the 

proposed terms. 

 

It should be noted that the year 2008 was a year of high oil prices and as a consequence the 

royalties based on value ñclicked inò significantly.  Illustrating the great importance of this new 

feature. 
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First the increased revenues from the PSCs are provided in Table 7. 

 

Table 7

REVENUES FROM 3 PSCs BASED ON ACTUAL 2008

PSC TAX RETURNS

CURRENT TERMS

Current Total Government Income

Royalties $143,319,445

Profit Oil $1,299,073,128

PPT $4,413,516,829

CIT $0

Total $5,855,909,401

TERMS PROPOSED BY IAT

Total Government Income

Royalties $4,769,543,854

Profit Oil $1,325,459,165

NHT $1,739,577,961

CIT $1,476,444,588

Total $9,311,025,568  
 

 

As can be seen from the above analysis application of the IAT proposed terms for these three tax 

returns would have increased the government revenues by a staggering $ 3.45 billion more during 

the single year 2008. 

 

 

Table 8 are the increased revenues from the JVs. 
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Table 8
REVENUES FROM 3 JVs BASED ON ACTUAL

JV TAX RETURNS

CURRENT TERMS

Total Government Income

Royalties $3,247,110,666

PPT $6,132,014,561

CIT $0

Total $9,379,125,227

TERMS PROPOSED BY IAT

Total Government Income

Royalties $4,959,029,795

NHT $3,341,933,030

CIT $1,743,177,916

Total $10,044,140,741  
 

 
In this case,  the increase would have been $ 0.65 billion,  primarily due to the increase in 

royalties based on value.  

 

 

2.4.5. Conclusion  

 

 

The new fiscal framework is a flexible framework based on the international experience of 

levying royalties, a corporate income tax and a resource tax.  Such a system permits the 

creation of flexible royalties which automatically adjust to the level of production and price.  

The NHT,  the ñresource taxò,  permits Nigeria to optimize the petroleum revenues with a 

flexible system,  while creating a simpler administration.  The resource tax also stimulates 

small field development. Under high price conditions windfall profits are avoided and 

significant additional government revenues will be earned. 

 

Due to its inherent flexibility,  the IAT expect this fiscal system to be stable.  Small 

occasional adjustments will keep this system ñup to dateò,  without causing disruption in the 

investments in Nigeria.  In other words,  Nigeria would establish a similar fiscal framework 

as many other countries have done,  such as the United States, Canada and Norway.     
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2.5. Objective: Solve the Niger Delta crisis 

 

The objective is to establish direct dividends payments to the communities in 

the Niger Delta that are directly impacted by the petroleum developments in 

order to create a more positive relationship between the petroleum industry 

and the local population. 

 

 

2.5.1. Problems  

 

The Niger Delta crisis is resulting in conditions where the petroleum industry cannot really reach 

its full potential. This is detrimental to Nigeria and the Niger Delta.   

 

The Government has rather significant development programs in the Niger Delta. However,  the 

local population does not feel part of these programs and the benefit of these programs does not 

always reach the communities that are impacted.  Meanwhile these communities are living under 

abject poverty with failing basic social amenities such as water, electricity, health services and 

basic education.  

 

Several oil companies have eatablished extensive social responsibility programs involving 

employment, training and business opportunities for the local population.  However, these 

programs reach only a small fraction of the total population.  

 

 

2.5.2. Solutions  

 

Based on the original ideas of the Presidential Adviser  on Petroleum Matters, the IAT 

proposes in the Government Memorandum one of the most substantive and innovative 

concepts in the world to deal with the above crisis in support of the Amnesty Program,  

through:  

¶ The creation of a significant direct dividend program,  whereby as much as US $ 

600 million of dividends is paid annually to impacted communities in the Niger 

Delta, 

¶ The dividends will be based on the impact value of the assets which impact on the 

communities in the onshore and offshore, 

¶ Precise dividend amounts are established for each asset,  such as a well,  PPL 

acreage , gas processing plants, etc., 

¶ The dividends are payable directly from the operators to community cooperatives 

without further State or Federal involvement, and 

¶ Communities can use these funds as the community cooperatives decide,  

including direct distribution to all members.  
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The additional costs of payment of dividends to impacted communities will have a 

significant impact on the cash flows of the petroleum companies.  Therefore, a small general 

production allowance is proposed to compensate for these additional costs.  

 

 
2.5.3. Discussion  

Following is a discussion and explanation of the proposed dividend plan for impacted 

communities as contained in Section 314  of the Redraft. 

 

2.5.3.1. Impacted Communities 

 

The main criterion of whether a community is impacted or not will be based on the environmental 

and social impact studies required under the proposed Redraft under Part VII.  Therefore, any 

community for which environmental and social impact studies pursuant to Part VII of the 

proposed Redraft clearly and unambiguously identify serious and direct environmental impact(s) 

shall be considered an ñimpacted communityò. This applies to the impact of onshore and offshore 

operations.    

 

However, at the same time objective minimum impact criteria are being established in order to 

create certainty of dividend receipts for communities which are close to the operations. The 

objective minimum impact criteria for impacted communities are different for onshore and 

offshore operations. 

 

For onshore operations the minimum criteria are that dividends will be distributed 

¶ with respect to any well and facility, an equal share to all communities of which the 

centre is located within a radius of  ten (10) kilometer from such well or facility, 

¶ with respect to any gathering lines or pipelines, an equal share to all communities of 

which the centre is located within a corridor. The corridor is 2, 5 or 10 km wide depending 

on the diameter of the gathering line or pipeline,  and  

¶ with respect to a parcel of acreage of petroleum prospecting licences and petroleum 

mining leases, an equal share to all communities of which the centre is located within a 

radius of ten (10) kilometer from the midpoint of such parcel, 

 

The centre of a community is the traditional centre. 

 

For offshore operations the minimum criteria are that dividends will be distributed in equal 

amounts to all communities located within the relevant coastal State which is closest to the 

petroleum operations, determined as follows: 

¶ with respect to any well and facility, the proximity of such wells and facilities to the 

salt water shoreline of the coastal State, 
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¶ with respect to any gathering lines or pipelines, the lines shall be divided in parts that 

are closest to the salt water shoreline of the various coastal States, and  

¶ with respect to parcels of petroleum prospecting licences or petroleum mining leases, 

the proximity of the midpoint of the parcel to the salt water shoreline of the coastal State, 

 

 

2.5.3.2. Amount of the dividends 

 

The amount of the dividends will be based on the impact values of the assets in the onshore and 

shallow water to 200 meter water depth.  The initial impact values will be established in the Act,  

but these values will be occasionally reviewed,  taking into consideration: 

(i) the replacement value of the assets, 

(ii) typical levels of pollution caused by the assets, 

(iii) typical levels of interference caused by the assets or related to the acreage,  

(iv) the strategic value of the assets to Nigerians in terms of establishing a secure 

supply of petroleum products for markets in Nigeria, of natural gas for power 

generation and for industrial use and of crude oil and condensates for refining 

operations. 

 

The initial impact values are proposed to be the following:  

¶ US $ 20 per hectare for a parcel included in a petroleum prospecting license, 

¶ US $ 400 per hectare for a parcel included in a petroleum mining lease,  

¶ US $ 20,000 for each producing onshore well, including wells that are injecting, but 

excluding wells which have been suspended or are abandoned, 

¶ US $ 100,000 for each producing offshore well, including wells that are injecting, but 

excluding wells which have been suspended or are abandoned, 

¶ US $ 4 per meter of each flowing gathering line or flowing small diameter pipeline for 

petroleum or petroleum products up to and including a diameter of 15 cm (6 inch), 

¶ US $ 10 per meter of each flowing pipeline over 15 cm (6 inch) diameter up to and 

including a diameter of 30 cm (12 inch), 

¶ US $ 40 per meter for each flowing pipeline for petroleum and petroleum products 

over 30 centimeter (12 inch) diameter, 

¶ US $ 1 per square meter area occupied by any tank farm, loading facility, staging area, 

ware house or similar facilities, 

¶ US $ 10 per barrel equivalent total facility name plate capacity, based on 6000 cubic 

feet of gas per barrel of oil, for every: 

(i) operating onshore and offshore field production facilities,  FPSO, or other upstream 

facilities that handle or process petroleum, and  

(ii) operating refineries or other midstream facilities that handle crude oil or condensates, 

¶ US $ 1 per Mcf name plate capacity for every operating gas conditioning plant, gas 

processing plant, natural liquids extraction plant,  LNG plant,  GTL plant or other 

midstream facilities that handle natural gas, and 

¶ US $ 10 per barrel based on the reasonable maximum daily loading capacity in barrels 

for operating onshore export terminals or offshore export terminals loading buoys. 
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These amounts will be adjusted with the adjustment factor of  Section 331. 

 

A preliminary estimate of the total amounts of dividends is $ 630 million per year, determined as 

follows: 

 

Table 9 

HOST COMMUNITY TOTAL DIVIDEND DISTRIBUTION PER YEAR
($ million per year)

Units Amount Rate Total

PPL Acreage Onshore sq km 45000 2000 90

PML Acreage Onshore sq km 2500 40000 100

PPL Acreage Offshore sq km 36000 2000 72

PML Acreage Offshore sq km 1900 40000 76

Onshore wells wells 2300 20000 46

Offshore wells wells 400 100000 40

Gathering Lines km 7000 4000 28

Small pipelines km 4300 10000 43

Large pipelines km 900 40000 36

tank farms sq km 50 1000000 50

flow stations and plants b/d 2500000 10 25

gas plants Mcf/day 4000000 1 4

terminals b/d 2000000 10 20

TOTAL 630 
 

 

 

2.5.3.3. Community Cooperatives 

 

Payments of dividends will be made directly by the petroleum companies and can only be made 

to the bank account of the community cooperatives established for this purpose by the local 

communities pursuant to applicable regulations under the Act. 

 

It is proposed that such regulations set out among other issues: 

¶ the membership of the community cooperatives,  which shall include as a minimum all 

Nigerian citizens of 18 years and older residing in such communities subject to such residency 

requirements as may be provided for, 

¶ the election and responsibilities of the boards and appointment of the treasurer of the 

community cooperatives, 

¶ auditing and control procedures of dividends received and distributed by the community 

cooperatives, and 
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¶ the possibility for community cooperatives to create jointly regional cooperatives to which a 

percentage of the dividends can be transferred for joint planning and implementation of 

community projects. 

 

The IAT proposes that the manner in which distribution of dividends shall be used or distributed 

shall be decided by the boards of the community cooperatives or regional cooperatives, based on 

the following options: 

(a) the dividends may be distributed equally to all members; or 

(b) the dividends may be distributed in part equally to all members and for remainder it 

may be used for: 

(i) investments in shares or financial securities,  

(ii)  creation of community corporations for purposes determined by the board, or 

(iii)  such other activities that benefit the members of the community cooperatives or 

regional cooperatives. 

 

It is proposed that the dividends should not replace current regular funding from Federal, State or 

other sources.  Also the dividend payments will not replace programs that are ongoing and are 

being implemented by current operators with respect to employment, training and other social 

programs.  

 

 

2.5.3.4. Acts of vandalism 

 

The main purpose of the dividends from a national point of view is to secure peaceful operations 

in the Niger Delta.  Therefore, if in any year an act of vandalism, sabotage or other civil unrest 

occurs that causes damage to wells or facilities allocated to a local community,  such impacted 

community will forfeit the community dividends for such year.   Also if any gathering lines or 

pipelines are inoperative due to acts of vandalism, sabotage or civil unrest, any communities 

along the gathering line or pipeline shall forfeit their respective community dividends with respect 

to such gathering line or pipeline during such year.  

 

 

2.5.3.5. Impact on investors 

 

With respect to pipelines, terminals and gas processing plants, the dividend payments to impacted 

communities will be included in the tariffs.  Therefore,  investors in such facilities will not be 

impacted by the dividend payments. 

 

However,  producers will be impacted in two ways: 

¶ The higher pipeline and gas processing tariffs will result in a lower net back value for 

oil and gas,  and 

¶ The upstream assets and acreage holdings will result in significant dividend payments.  

 

In order to compensate for such extra outlays on the part of producers,  a special general 

production allowance applicable to onshore and shallow water is included in Section 353 (9).   
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Furthermore,  the dividend payments to impacted communities will be deductible for Companies 

Income Tax and Nigerian Hydrocarbon Tax and will be recoverable in onshore and shallow water 

PSCs as cost oil.  

 

 

2.5.4. Conclusion  

 

The proposal by the Presidential Advisor and the IAT to pay dividends to impacted 

communities is the most extensive and comprehensive program ever designed in the world 

on this scale.  The IAT hopes that the adoption of this program will create a sence of joint 

interest among the impacted communities and the petroleum companies and that this in 

turn will contribute to the peaceful and sustainable development of the Niger Delta.  

 

 

 

2.6. Objective: Create a viable National Oil Company with effective 

joint ventures 
 

The objective is to create a self-financing and self-governing National Oil Company, which 

based on its own cash flow and resources can effectively contribute to a faster and more 

effective development of the petroleum industry of Nigeria and maintain a significant 

Nigerian owned presence in the industry. 

 

 

2.6.1. Problems  

 

Currently,  the NNPC combines the role of policy maker, regulator, tax collector and commercial 

entity. NNPC operates very much as a government department and is dependend on Government 

for its financial resources.  The lack of commercial focus leads to inefficient operations and 

corruption.  

 

A major problem is that the cash flow earned as working interest owner in the joint operating 

agreements needs to return under the Constitution to the Federation Account,  rather than having 

this cash flow available for re-investment in the further development of oil and gas fields as 

would be the normal situation with most national oil companies in other countries in the world.   

 

The budget of NNPC for new exploration and development of oil and gas has to go through the 

normal Government approval process as if NNPC is a government department.  This makes it 

very difficult to plan and implement the exploration for and development of new oil and gas 

fields,  since NNPC cannot plan and implement as any petroleum company would do. 

 

In order to solve some of these problems NNPC has entered into so-called modified carried 

interest agreements,  which in turn are disadvantageous to NNPC and the nation.  

 

The lack of commercial focus makes it difficult for NNPC to systematically and aggressively 

invest in new gas infrastructure.  It also makes it difficult to run the refineries under a regime 

whereby product prices are not deregulated.   
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2.6.2.  Solutions  

 

The IAT proposes to follow the strong international trend as was also implemented in 

countries such as Algeria, Indonesia, Brazil and Colombia,  to separate clearly the various 

functions: 

¶ regulation should be done by the Regulatory Institutions, 

¶ taxes should be collected by the FIRS, and 

¶ NNPC Ltd  should focus on becoming an efficient commercial entity similar to 

private corporations.  

 

The IAT proposes in the Government Memorandum that: 

¶ NNPC Ltd should be incorporated under the Companies and Allied Matters Act, 

¶ NNPC Ltd will operate under the same terms and conditions as any other 

petroleum company in Nigeria and will pay all royalties and taxes, including taxes 

on its profit oil from PSCs, 

¶ The full or partial privatization through the sale of shares on the Nigerian stock 

exchange will be pre-approved, and 

¶ NNPC Ltd will have a professional Board.  

 

The IAT proposes furthermore that:  

¶ the current joint operating agreements will be converted into incorporated joint 

venture companies (IJVs) in order to ensure that the cash flow generated from 

petroleum production is with priority re -invested in exploration and development of  

oil and gas production and improved opportunities are created for the financing of 

the operations in order to ensure strong value creation, 

¶ The IJVs will not be subject to the provisions of the Fiscal Responsibility Act and 

the Public Procurement Act in order to ensure that these companies can operate 

like any other private company with Boards that will make decisions on the basis of 

best international practice,  

¶  The IJVs will be subject to all taxes and royalties and therefore there will be no 

loss in government revenues, and 

¶ The shareholders of the IJVs will have access to oil and gas in proportion to the 

shareholding interests in order for  NNPC to be able to play an effective role in the 

midstream and downstream operations. 

 

 

 

 

 

 

 



GOVERNMENT MEMORANDUM - PETROLEUM INDUSTRY BILL 2009  
  Page 95 
 

 

2.6.3. Discussion  

 

2.6.3.1. Incorporation under CAMA 

 

An important step in making NNPC a ñnormalò company is to incorporate NNPC under the 

Companies and Allied Matters Act.   

 

Section 78(1) provides for the fact that the Nigerian National Petroleum Company Limited, 

shall be a limited liability company established under the Companies and Allied Matters 

Act (ñCAMAò) and shall be the successor of the Nigerian National Petroleum Corporation.   
 

By incorporating it under CAMA the NNPC Ltd will have to adhere to all provisions of this Act 

as any other company in Nigeria.  This Act also sets out the overall framework of the organization 

and responsibilities of NNPC Ltd. 

 

A very important impact of this incorporation is that the revenues from the working 

interests in the joint operating agreements will no longer have to go to the Federation 

Account.  Only the dividends paid by NNPC Ltd will go to the Federation Account.  This 

will therefore instantly improve the financial position of NNPC Ltd. It will make the Board 

of NNPC responsible for the management of cash flow as in any other company. 

 

 

2.6.3.2. Royalty and Tax regime applicable to NNPC Ltd. 

 

It is important to emphasize that the IAT proposal creates a NNPC Ltd that will be subject to the 

same royalties and taxes as any other petroleum company in Nigeria.  The incorporation of NNPC 

Ltd will therefore not result in any loss of royalty and tax revenues to Nigeria. 

 

In fact,  FIRS will now become directly responsible for collecting taxes on all taxable income of 

NNPC Ltd and its subsidiaries.  This means that there is now a direct role for FIRS with respect to 

the taxation of NNPC.  The current role of NNPC to collect ñtax oilò under production sharing 

agreement will be terminated under the new fiscal regime as described under section 2.4 of this 

report.  

 

As discussed earlier,  NNPC Ltd will create a special subsidiary as required under Section 343(3) 

for the payment of Companies Income Tax and Nigerian Hydrocarbon Tax on profit oil and profit 

gas received as a result of the production sharing agreements, where NNPC Ltd is the lessee.     

 

NNPC Ltd will also be able to benefit from the special favourable Companies Income tax 

provisions for investment in midstream projects, such as refineries, pipelines, LNG plants, gas 

processing plants, etc.  
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2.6.3.3. Pre-approval of privatization of NNPC Ltd. 

 

A remarkable provisions in the Redraft is Section 78(6).  This section provides for the fact 

that the Government may at any time after two years from the date of incorporation of the 

National Oil Company, decide to divest itself of any amount of shares in the National Oil 

Company.  

 

This is in fact a pre-approval of the full or partial privatization of NNPC Ltd.   

 

The experience of companies such as Petrobras and Statoil is that these companies only reached 

their full potential once they were partially privatized and literally had to operate as any other 

private petroleum company.   

 

The fact that this avenue is open under the proposed Redraft for NNPC Ltd provides a strong 

framework for the future of NNPC Ltd.   An initial phase of corporatization which makes NNPC 

Ltd more efficient and more commercial can be followed up by a further phase whereby NNPC 

Ltd gaines the benefit from being partially privatized.     

 

 

It should be noted that there is also no limitation for the creation of subsidiaries and other legal 

entities of the National Oil Company may be jointly owned by the National Oil Company and 

other parties as provided for under Section 78(5). 

 

 

2.6.3.4. Board of NNPC Ltd.  

 

In order to achieve the objectives of operating in an efficient manner,  NNPC must have a Board 

that can operate independently.   In this respect Section 83  stipulates that the members of the 

Board of the National Oil Company shall be guaranteed the authority and resources to fulfil their 

duties in a professional and objective manner without interference.  

 

Section 84 stipulates that the Board shall consist of a Chairman who shall be the Minister, and the 

following other members: 

¶ Minister of Finance or his representative, 

¶ Managing Director of NNPC Limited, and 

¶ three persons to be appointed by the President, being persons who by reason of their ability, 

experience or specialised knowledge of the oil industry or of business or professional 

attainment are capable of making useful contributions to the work of the company. 

 

The good governance of the Board is provided for in Section 86 which provides that Board 

members shall discharge their responsibilities in accordance with the best standards, practices and 

principles of corporate governance and their actions shall be transparent and fully explained to 

affected stakeholders and where necessary, to the general public. 
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Furthermore,  Section 87(e) stipulates that the Board shall make decisions which shall be guided 

by commercial and technical considerations that represent best practice in the petroleum industry.  

  

Section 88 requires independent audits. 

 

In general,  therefore,  the requirements of the Board of NNPC Ltd adhere to all international 

principles that are required to ensure the best possible guidance of the company. 

 

 

 

2.6.3.5. Creation of Incorporated Joint Venture Companies (IJVs).  

 

Currently,  the Joint Ventures in the onshore and shallow water areas to which NNPC is a party 

are un-incorporated joint ventures or also called joint operating agreements.  In these type of joint 

ventures the parties remain independent oil companies,  but they share one or more projects on a 

working interest percentage basis.   

 

The IAT proposes in Section 160 to convert the current joint operating agreements into 

incorporated joint venture companies (ñIJVsò). 

 

These IJVs would also be incorporated under CAMA.  In other words it will be ñnormalò 

companies with responsibilities and obligations as all companies in Nigeria. 

 

Section 160(2)(d) provides for the fact that each incorporated joint venture company shall be 

owned by the parties to the existing joint operating agreements in proportion to their participating 

interests at the time of the incorporation.   In other words if NNPC holds 60% of the current joint  

 

The transfer of all assets, interests and liabilities shall be completed within thirty (30) months 

from the commencement of the Act and the IJVs will be fully operational from that point in time.  

Until the IJVs are fully operational the current joint operating agreements will continue to 

function normally,  with the current operators in charge.  The objective is to ensure a smooth 

transfer of the operations to the IJVs so there are no obstacles or delays in production and 

investments. 

 

The creation of the IJVs permit such IJVs to dedicate the entire cash flow of the company to 

further exploration and development of oil and gas fields or to distribute the profits as dividends 

back to the shareholders,  based on decisions by the Board from time to time.  This will guarantee 

that as long as new investment opportunities meet the criteria of the shareholders,  further oil and 

gas will be developed and produced.   

 

Of course,  NNPC Ltd will hold the majority of the shares and therefore will have a majority of 

Board members.  However,  this does not mean that NNPC Ltd can overrule minority 

shareholders and dictate the developments.  Section 160(2)(a) provides that a shareholders 

agreement will be negotiated in the first 15 months following the commencement of the Act.  It is 

intended that this shareholders agreement will adequately protect the interests of the minority 

shareholders. 
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The creation of the IJVs will also permit the new companies to borrow as a company the capital 

that may be required to rapidly expand its operations.  Since the IJVs have direct ownership of the 

rights to the production of the reserves contained in the PMLs owned by the IJV,  the IJVs will 

have strong assets to borrow against.   The net cash flow from the production can be dedicated as 

security for any borrowings,  based on decisions by the Board.  Section 168(3) specifically 

permits the Board to engage in any borrowings approved by the Board.  

 

IJVs are therefore efficient corporate structures to rapidly expand exploration and production in 

the existing and new licences and leases.  It should be noted that any new investments in oil and 

gas development will be done on the basis of the more attractive fiscal terms as discussed already 

in section 2.1 of this report.  

 

The new IJV s will be operator of the licences and leases they own.  However,   in order to ensure 

a smooth transition it is anticipated that the personnel of the current operators will be transferred 

to the IJVs in order to continue the operations normally as established under the shareholders 

agreements. 

 

 

2.6.3.6. Fiscal Responsibility Act and Public Procurement Act  

 

Pursuant to Section 160(2)(e) the IJVs will not be subject to the provisions of the Fiscal 

Responsibility Act and the Public Procurement Act in order to ensure that these companies can 

operate like any other private company with Boards that will make decisions on the basis of best 

internation practice 

 

 

2.6.3.7. Royalties and Taxes  

 

The conversion from joint operating agreements to IJVs will not result in any change in royalties 

and taxes.  The IJVs will continue to pay the royalties as proposed in the Redraft as well as the 

Companies Income Tax and Nigerian Hydrocarbon Tax as provided for under Section 163.  

 

There will therefore not be any loss of revenues to the Government as a result of these IJVs.  

 

 

2.6.3.8. Access to Oil and Gas  

 

Section 165 stipulates that each shareholder to an incorporated joint venture company shall have 

the option to purchase from the incorporated joint venture company: 

(a) at the prices established in Section 334 of the Redraft,  a percentage of the crude oil, 

natural gas and condensates produced equal to its shareholding interest in the 

incorporated joint venture company;  and 

(b) a percentage of the petroleum products, at prices established in the shareholders 

agreement equal to its shareholding interest in the incorporated joint venture company.   
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This means that NNPC can obtain the respective amounts of crude oil and condensates it 

needs to supply its Nigerian refineries.  Also NNPC can deliver the respective gas to the 

domestic market for power generation or for supply to other strategic sectors. 

 

 

 

2.6.4. Conclusion  

 

The changes proposed by the IAT for the restructuring of NNPC and its joint operating 

agreements will lead to a more efficient company with a significantly enhanced ability to 

strongly promote the further expansion of the oil and gas production.  It will also enable 

NNPC Ltd to tackle the significant improvements required in the refining sector and to 

contribute to a rapid expansion of gas deliveries to the domestic market. 

 

 

 

 

2.7. Objective: Deregulate petroleum product prices 
 

 

The objective is to fully deregulate petroleum product prices in order to create strong 

competition resulting in the lowest possible petroleum product prices for consumers and to 

create an attractive environment for investment in new refining capacity and distribution 

systems.  

 

 

2.7.1. Problems 

 

 

The current situation where refineries are operated well below their capacity and Nigeria has to 

rely on the import of expensive petroleum products while creating occasional shortages of 

petroleum product supplies is not acceptable.   

 

The government interference in the subsidization and allocation of petroleum products is also a 

source of corruption. 

 

The main solution to these problems is the complete deregulation of the petroleum product prices. 

 

It is difficult to upgrade refineries and make them work efficiently with petroleum product prices 

which do not reflect fair market value. 

 

2.7.2. Solutions  

 

The IAT proposes in the Government Memorandum that: 

¶ The petroleum products markets should be completely deregulated, 
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¶ The Equalization Fund should be scrapped, 

¶ Open access provisions will be established for bulk plants,  product pipelines and 

terminals to permit effective competition in the downstream petroleum market, 

¶ Strong price monitoring powers will be given to the Regulatory Institutions to prevent 

misuse of the free market environment,  and 

¶ The attractive fiscal incentives currently applicable to gas processing will also be 

extended to the construction and operation of domestic refineries. 

 

 

2.7.3. Discussion  

 

2.7.3.1. Deregulation of Petroleum Product Prices  

 

Section 262 of the Redraft stipulates that in order to ensure a market related pricing and adequate 

supply of petroleum products to the domestic market, the pricing of petroleum products in the 

downstream product sector is hereby deregulated, with a view to removing economic distortions 

and creating fair market values for petroleum products in the Nigerian economy.  

 

It is anticipated that the deregulation will take place based on an orderly sequence of events in 

such a manner that no disruptions occur in the supply of petroleum products.  This sequence of 

events will be dealt with in regulations as part of the implementation of the Act.  

 

However,  the end goal will be a true free market for petroleum products. In order for a free 

market to work properly there will have to be adequate access to product pipelines, terminals and 

depots. 

 

 

2.7.3.2. Equalization Fund will be scrapped  

 

Once the market is fully deregulated and is operating properly,  there will no longer be a need for 

the Equalization Fund. 

 

 

It is therefore that Section 105(3) states that where the Government decides that petroleum 

product markets have been effectively deregulated,  the Minister shall take the required actions to 

ensure that the Equalization Fund shall cease to exist and any assets shall be transferred to the 

Federal Government to be controlled and managed by the Directorate and at such time Part II-I 

Act shall then stand repealed. 

 

In other words no new legislation is required to terminate the Equalization Fund.  It is already 

contemplated in the Redraft. 

 

 

2.7.3.3. Open access provisions  

 

The Redraft proposed by the IAT contains a number of important provisions that will guarantee 

open access with regard to the distribution and marketing of petroleum products. 
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Currently,  the most important product pipeline system is owned by the Pipeline and Products 

Marketing Company (ñPPMCò).   In Section 265(1) it is proposed that PPMC shall be unbundled 

in order to permit the creation of a limited liability company dealing with product pipeline 

transportation and bulk terminals and depots, to be known as the National Transport Logistics 

Company (ñNTLCò), wholly owned by the Nigerian state.   NTLC will be an open access facility. 

 

Section 267  establishes that NTCL shall not engage, directly or indirectly, in any other 

operational activity in the downstream petroleum sector, with the exception of bulk 

transportation.   Transportation in the NTCL network shall be based on pipeline transport tariffs 

to be determined pursuant to Section 275.  

 

Section 268(1)(a) guarantees that companies with commercial licences for petroleum product 

marketing or for refining shall have access to the regulated petroleum product pipelines system 

and regulated jetties and loading facilities and storage depots.   

 

The open access conditions shall be based on regulations and be based on commercially viable 

terms as determined by the Petroleum Product Regulatory Authority (ñAuthorityò).  

 

Section 274  determines that any company with a commercial licence for petroleum product 

marketing or a bulk consumer of petroleum products will have the right to construct and operate 

independent petroleum product pipelines and independent depots for its usage. Such independent 

pipelines and depots will not be subject to regulation.  However,  if there is uncommitted capacity 

in such systems there would be rights of access by companies with commercial licences for 

petroleum product marketing based on regulations. 

 

Section 275 provides for the regulatory institution to set tariffs for product pipelines, bulk storage 

of petroleum products and terminals, jetties and loading facilities. 

 

In total the provisions in the Redraft add up to a complete open access regime.  Therefore,  there 

will be no restrictions to companies involved in product marketing to engage in intense 

competition.  

 

 

2.7.3.4. Price monitoring 

  

It is very important to establish effective price monitoring in conjunction with the deregulation of 

petroleum product prices.  There is scope for oligopolistic practices and anti-competitive behavior 

of companies in a deregulated environment. This would undermine the goal of deregulation,  

which is to ensure that consumers enjoy the full benefits of the lowest possible petroleum product 

prices.   

 

It is therefore that in Section 278 the IAT proposes strong price monitoring provisions for the 

Authority with respect to petroleum product prices with full rights of inspection in all facilities. 

Where the Authority would determine that anti-competitive practices occur the Authority can take 

such measures as prescribed by regulations,  including: 
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¶ Establishing ceiling prices 

¶ Prohibiting certain practices 

¶ Determining methodologies for establishing fair market value for certain products in certain 

areas of Nigeria or all of Nigeria. 

 

In carrying out the required functions the Authority will have ample powers of inspection and to 

call witnesses, as provided in Sections 279 and 280. 

 

Section 281 and 282 establish the type of offences and related penalties that would apply.  

Penalties include the discontinuation by the company of the supply of petroleum products. 

 

 

2.7.3.5. Attractive fiscal terms for refining 

  

In order to encourage large scale investment in refining the IAT proposes in Section 332 to extend 

the benefits that apply to midstream gas operations under the Companies Income Tax also to 

midstream petroleum operations including refining.  This will make tax holidays and accelerated 

write offs available for investments in refineries.    

 

 

2.7.4. Conclusion  

 

The IAT proposes in the Redraft a comprehensive framework for the deregulation of 

petroleum product prices and for providing incentives to invest in refineries and other 

midstream infrastructure related to petroleum product prices.  Full open access to all 

pipelines, depots, terminals and jetties will guarantee that there is no impediment to 

competition. Strong consumer protection provisions are included to prevent certain 

companies from engaging in anti-competitive practices. 

 

 

 

2.8. Objective: Create efficient regulatory powers with a strong 

midstream entity 
 

The objective is to establish a clear and transparent regulatory framework, 

with shorter approval cycles and a clearer focus, with a strong midstream 

regulator in order to support the rapid development of gas infrastructure and 

new refining capacity.  
 

 

2.8.1. Problems  

 

The fact that Nigeria is currently in a disastrous situation with respect to gas deliveries to power 

plants and refining performance is in part the result of the absence of a clear regulatory 

framework.  Currently, the investment in new projects requires ad-hoc and discretionary decisions 
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with significant political interference, corruption, endless bickering and long approval cycles with 

poorly defined requirements and lack of coordination among agencies of Government.   

 

The per capita electricity consumption in Nigeria is only 136 kWh per year.  As is illustrated in  

Chart 25 below,  this is a ludicrous low level compared to other African and Latin American 

countries. This failure is even more striking if it is realized that Nigeria has abundant low cost 

natural gas resources (of which significant volumes are still being flared).  
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Chart 25 kWh per capita (2009)

 
 

 

The lack of adequate electricy creates poverty on a large scale in Nigeria and is one of the main 

causes of the lack of economic performace of the Nigerian economy compared to other nations. 

 

Mr. President has targeted this issue as front and central to the future of Nigeria.   In 

section 2.2 of this Report,  it was already discussed how the IAT proposes to strongly 

support this initiative with a comprehensive strategy to make gas available for domestic 

consumption in the power sector and other strategic sectors. 

 

However,  another very important reason for the complete failure of the domestic energy 

sector in Nigeria has been the ineffectual petroleum regulatory framework.  Currently, no 

regulatory entity has a clear comprehensive responsibility to connect the low cost gas 

resources to the power sector.  At this level, it will take  decades for Nigeria to catch up with 

countries such as Brazil and South Africa, because nothing was done during the last decades 

by the existing regulatory entities to create an effective and efficient domestic energy sector. 

Normally,  in other countries this is considered one of the main functions of the regulatory 

entities.   
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The main problem of the current regulatory framework is the complete lack of focus on national 

economic development.   

 

The focus of the Department of Petroleum Resources is just technical issues.  They are a 

department dealing with technical issues in upstream, midstream and downstream.  Because of the 

focus on technical issues,  they do not have the means or the capability to play a role in 

commercial and economic issues,  let alone contributing to an efficient and effectice national 

economic framework.  The Department of Petroleum Resources is clearly not responsible for 

defining and implementing a comprehensive national strategy to connect the gas resources to the 

power plants. 

 

NAPIMS is dealing with some of the commercial issues and economic issues in the upstream.  

Their main function is cost control, benchmarking and forecasting.  They have no responsibility 

for defining and implementing a comprehensive national strategy to connect the gas resources to 

the power plants. 

 

PPPRA is responsible for the commercial and economic issues in the midstream and downstream 

sector.  However,  they lack the technical background and capacity to review comprehensive 

project development or understanding of integrated midstream and downstream projects. They 

have no responsibility for defining and implementing a comprehensive national strategy to 

connect gas resources to the power plants and other domestic industries.  

 

In short,  there is no regulatory entity which is responsible for defining and implementing a 

comprehensive national strategy to connect gas resources to the power plants and other 

domestic industries.    

 

As a result of this vacuum,  a ñGas Master Planò was developed on an ad-hoc basis. Although this 

plan provides a comprehensive view of how in principle a system of gas pipelines and gas 

processing plants could be developed,  it is not embedded in a regulatory entity.  Therefore,  the 

plan lacks the detail and precise definition that would be required for implementation.  As a 

result,  sofar this plan is indeed only a plan.  It has sofar not been implemented in any significant 

manner during the last three years.   

 

As discussed in section 2.2,  the Redraft is therefore proposing a more detailed definition of the 

domestic gas supply obligation.  

 

Nevertheless,  without a regulatory entity that can define and implement a comprehensive 

strategy that will connect the gas resources to the power plants and other gas based 

industries, based on large scale private investments,  Nigeria will likely have difficulty 

catching up with other nations for a long time. 
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2.8.2. Solutions  

 

Project decisions should be through a ñone stop shopò where all technical aspects and 

commercial aspects of a project can be reviewed by a single Regulatory Institution on the 

basis of a clear and efficient process and a short period for decision making.   

 

It is proposed to adopt the concept of corporate structures in order to be able to attract the 

best possible professionals. 

 

The IAT proposes in the Government Memorandum to create: 

¶ A National Petroleum Directorate in order to act as secretariat to the Minister and 

coordinate the activities of the Regulatory Institutions and other entities. 

¶ A Nigerian Petroleum Inspectorate in charge of all technical and commercial aspects 

of upstream operations, 

¶ A National Midstream Regulatory Agency in charge of all technical and commercial 

aspects of midstream operations and be responsible for the connection of the large 

low gas resources to the power plants and other industries, and 

¶ A Petroleum Products Regulatory Authority in charge of all technical and commercial 

aspects of downstream operations.  

 

The IAT proposes a strong midstream regulator based on the favourable experiences of 

Algeria, the United States and Canada in establishing an extensive nation wide network of 

gas pipelines and gas processing plants to serve a rapid expansion of the domestic gas 

demand for power generation and other industrial sectors.   

 

It is likely that for the next decade Nigeria will have still sufficient gas for exports as well.  

Algeria and Canada are among the most successful gas exporters in the world and therefore 

adopting a regulatory framework similar to these nations will also assist in the generation of 

additional revenues by Nigeria from exports of gas and the production of the related 

condensates. 

 

 

2.8.3. Discussion  

 

2.8.3.1. One stop shop and corporate organization  

 

The broad concept of the IAT proposals is to create a re-alingment of the regulatory institutions in 

such a manner that for each of the petroleum sectors a ñone stop shopò is being created.  This 

means that it is proposed to combine all technical and commercial aspects of regulation in three 

entities under the general coordination of the Directorate: 

¶ A Nigerian Petroleum Inspectorate (ñInspectorateò) in charge of all technical and 

commercial aspects of upstream operations, 
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¶ A National Midstream Regulatory Agency (ñAgencyò) in charge of all technical and 

commercial aspects of midstream operations and be responsible for the connection of the 

large low gas resources to the power plants and other industries, and 

¶ A Petroleum Products Regulatory Authority (ñAuthorityò) in charge of all technical and 

commercial aspects of downstream operations.  

 

The following chart illustrates the old institution framework compared to the new institutional 

framework 
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The following chart illustrates the realignment. 
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This means, for instance,  that in order to approve a development plan for an oil or gas field,  only 

a single submission is required to the Inspectorate.  The Inspectorate will review all technical and 

commercial aspects of the plan and give a single approval for the developments. 

 

For instance,  in order to approve a gas transmission pipeline,  only a single submission has to be 

made to the Agency.  The Agency will review all technical and commercial aspects of the plan 

and give a single approval for the pipeline. 

 

The same is true for an approval for a local gas distribution network,  which will require only a 

single submission and approval by the Authority. 

 

This means,  for an upstream project,  investors will not be ñcaughtò between conflicting 

requirements of technical and commercial aspects of a project.   

 

It does not make sense to approve a gas pipeline without having considered all technical and 

commercial aspects of the project.  A decision on the diameter of a gas pipeline cannot be made 

without understanding the market it is supposed to serve and without comprehending the potential 

for use by other producers or consumers of the line. 

 

Apart from the technical and commercial aspects it is important to integrate in the single approval 

decision,  the environmental consequences as well as local content requirements. 

 

In order to stimulate the more rapid development of the petroleum industry in Nigeria it is 

important to reduce the time required for regulatory decision making and approval.  

 

This overall approach is well in line with international practices as will be demonstrated below in 

the next subsections of this report. 

 

 

2.8.3.2. Corporate organization  

 

What is of fundamental importance is that the Directorate and the three Regulatory Institutions,  

as well as the other entities created in Part II,  will have a corporate structure,  rather than being 

typical government departments.  This is being done to streamline decisions,  but in particular to 

enable these corporations to attract professionals of the highest standards without being restricted 

by government salary scales and bureaucracy.  Unless Nigeria is able to attract the best 

professionals in the management of the petroleum industry,  Nigeria will never fully benefit from 

its petroleum resources. 

 

 

2.8.3.3. The National Petroleum Directorate (ñDirectorateò)  

 

The Directorate is the secretariat of the Minister and coordinates the activities of the Institutions.   

 

It is proposed to also organize the Directorate as a corporation. However, this corporate 

organization does not mean that the Directorate has independent decision making powers relative 

to the Minister. It is therefore clarified in Sections 12(3) and  13(b) of the Redraft that the 

Management Committee of the Directorate serves to implement the decisions of the Minister. 
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An important issue in the Redraft is in Section 13(x) which states that the Directorate has the 

custody on behalf of the Minister of petroleum vested in the Federal Government. This is an 

important implementation of the Constitution. This centralizes the management of the petroleum 

resources under the Minister.  

 

 

The Bill provides for the fact that the Directorate,  the Inspectorate,  the Agency,  the Centre and 

the Frontier Service are paid from a fees to be contributed by the petroleum industry equal to up 

to 2% of the value of fiscalized crude.  

Å modified to a US $ 0.50 per barrel levy.  This levy can now be credited against the 

royalties.  The amounts are capped at US $ 200 million per year.  

Å It is clarified that all funding must be appropriated by the National Assembly. 

 

 

2.8.3.4. Nigerian Petroleum Inspectorate (ñInspectorateò) 

 

The IAT proposal for the functions of the Inspectorate are contained in Section 39 of the Redraft. 

The functions are separated in technical functions described under Section 39(1)  and cost and 

commercial functions decribed under Section 39(2).  

 

Some of the important technical functions are: 

¶ enforce and administer policies, laws and regulations relating to technical 

aspects of upstream petroleum operations,  

¶ enforce approved regulations and standards relating to operations  

of the upstream petroleum sector, including oil and gas evaluation and management, 

upstream gas gathering, gas treatment and flares elimination,  

¶ keep a register of all permits and PELs issued for upstream petroleum operations by 

the Inspectorate and PPLs and PMLs granted by the Minister and any renewals, 

amendments, suspensions or revocations thereof,  

¶ ensure adherence to environmental standards that may be established by the 

government; by  all operators and companies involved in any activity pertaining to the 

upstream petroleum operations;  

¶ establish, monitor and regulate safety measures relating to the management of 

petroleum reserves and installations as well as exploration, development and production 

activities 

¶ undertake evaluation of national reserves and reservoir management studies; 

¶ assist the relevant entity under applicable legislation with conducting regular audits of 

the operations of operators and companies engaged in all aspects relating to exploration, 

production and development of crude oil and natural gas, including oil service 

companies, in order to ensure compliance with Nigerian Content requirements for 

upstream petroleum operations,  

¶ maintain a petroleum industry data bank comprising all data acquired by or given to 

the Inspectorate in the exercise of its statutory functions; 

¶ supervise and ensure accurate calibration and certification of equipment used for fiscal 

measures for upstream petroleum operations; 
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¶ advise the Minister on fiscal and other issues to enhance the operations of the 

petroleum sector and improve the benefits to Government from the sector; 

¶ issue permits and any other authorisations necessary for all technical activities,  

¶ set standards for the design, procurement, construction, operation and maintenance of 

all plants, installations and facilities that pertain to upstream petroleum operations; 

¶ establish special laboratories with capabilities for data storage and testing, quality 

assurance and certification for upstream petroleum operations; 

¶ ensure the promotion of the safe, orderly and optimal development of the upstream 

petroleum operations in the overall interest of the people of Nigeria, and 

¶ conduct bidding rounds for the award of petroleum prospecting licenses and petroleum 

mining leases pursuant to the provisions of this Act;  

 

Some of the important commercial functions are: 

¶ to approve the general commercial concept of the overall design for all field 

development programmes in the upstream petroleum operations, 

¶ to superintend and oversee the activities of all operators in the upstream petroleum 

operations in all areas pertaining to cost control and in pursuance of this, to approve 

commercial aspects of work programmes and field development plans for all operators in 

the upstream petroleum operations, including the National Oil Company, 

¶ to provide regular cost information to the Directorate  for the purpose of allocating 

petroleum quotas to cost effective operators,  

¶ to develop cost benchmarks for the evaluation of opportunities in the upstream 

petroleum operations in a manner that takes into account petroleum industry specific 

issues, such as field size, depths of reservoirs, location of operations, technology applied, 

production methods and petroleum quality. A copy of any benchmarking report shall be 

forwarded to the FIRS, 

¶ compute, determine, assess and ensure payment of  royalties, rentals, fees, and other 

charges for upstream petroleum operations as stipulated in the Act and any regulations 

made hereunder, and  

¶ to liaise with the Federal Inland Revenue Service on cost deductions under the 

relevant provisions of the Act and any other law in force. 

 

As can be noted,  the Inspectorate will have all the technical and commercial functions and 

responsibilities to interact with the Ministry of the Environment and entities responsible for 

Nigerian content,  in order to give a single project approval for a new development of an oil 

or gas field. 

 

The single approval for a development plan is contained in Section 178(3) which provides for the 

concept that the Inspectorate shall only approve a development plan, where the development plan: 

¶ meets the technical standards that are required for the related works and where the 

location of the measurement point(s) and measurement processes and equipment are 

acceptable; 

¶ results in the maximum recovery of crude oil, natural gas or condensates, from the 

field, taking into consideration a reasonable economic framework; 

¶ meets adequate health, safety and environmental standards; 

¶ represents an optimal commercial project in terms of use of midstream transport  

¶ and processing facilities or use of production facilities owned by other lessees; 
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¶ does not involve excessive capital or operating expenditures based on the 

benchmarking analysis of the Inspectorate which would result in a reduction in 

anticipated petroleum revenues that would not be in the national interest; 

¶ includes an approved Nigerian content plan pursuant to Part VI of this Act; 

¶ includes an approved environmental management plan pursuant to section 199 of this 

Act and an acceptable decommissioning and abandonment plan; 

¶ provides for the elimination of routine gas flaring,  and     

¶ does not relate to  upstream gas operations that are undertaken to support midstream 

export gas operations where the Agency has made the determination that further export 

commitments of gas from Nigeria are not in the national interest.  

 

 

It should be noted that this single approval concept for a development plan is based on the 

best international practice.  The overall approach in the proposed Redraft is in this respect very 

similar to the practice and powers of the Norwegian Petroleum Directorate.  Norway,  is generally 

admired for the sound manner in which the upstream petroleum industry is being managed. 

 

The Norwegian requirements for a development plan submission are almost identical to the ones 

proposed in Section 178(3).   To illustrate this, a quote is provided from the Norwegian petroleum 

activities regulation, which was last amended in 2006.  The quote is from Section 21 of this 

regulations which described the content of the development plan: 

 
Section 21 

 

Description of the development in the plan for the development and operation of a petroleum deposit 

Description of the development with associated documentation shall be adapted to the extent of the development. The 

Description shall give an account of economic, resource related, technical, environmental and safety related aspects of the 

development. 

 

The description of the development shall to the extent necessary contain: 

a) description of development strategy and development concept, as well as the criteria for the choices that have been made, 

description of subsequent development stages, if any, tie-ins with other fields, and if relevant co-ordination of petroleum 

activities, 

 

b) description of geological and reservoir engineering aspects, and production schedule, 

 

c) description of technical solutions, including solutions aimed at preventing and minimising environmentally harmful 

emissions, 

 

d) information of management systems, including information of the planning, organising and implementation of the 

development, 

 

e) information on operation and maintenance, 

 

f) information on economic aspects, 

 

g) information on what licenses, approvals or consents have been applied for, or that are planned to be applied for, pursuant 

to the other applicable legislation, if a facility is to be placed on the land territory or seabed subject to private property 

rights, 

 

h) information as to how the facilities maybe disposed of when the petroleum activities have ceased, 
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i) information on facilities for transformation or utilization comprised by the Act section 4-3, 

 

j) information on how the gas shall be marketed, 

 

k) description of technical measures for emergency preparedness, 

 

l) information on other factors of importance to the resource management, 

 

m) other information required pursuant to the safety regulations in force at any time. 

 

The Ministry may require studies of alternative solutions. 

 

 

As is very clear from this quote of the regulations,  Norway has also adopted the ñone stop 

shopò approach.  The Norwegian Petroleum Directorate does not just evaluate the technical 

aspects of the development plan proposal,  while another entity looks at the commercial 

aspects.  The Norwegian Petroleum Directorate considers all aspects of the development 

plan. 

 

 

2.8.3.5. National Midstream Regulatory Agency (ñAgencyò) 

 

The important recommendation of the IAT is to establish a strong midstream regulatory 

agency in order to ensure that the large low cost gas resources of Nigeria are connected to 

the power sector and other gas based industries on the basis of large scale private 

investments in pipelines and gas processing plants.  

 

The IAT proposal for the functions of the Agency are contained in Section 68 of the Redraft.   

 

Some of the important functions are: 

¶ to regulate and co-ordinate the technical and commercial activities of the midstream 

petroleum operations in Nigeria in a non-discriminatory and transparent manner; 

¶ regulating commercial midstream activities which include:  

(i) midstream crude oil operations, 

(ii)  midstream domestic gas operations, 

(iii)  midstream export gas operations, 

(iv) establishment of methodology for determining  appropriate tariff for gas 

processing, gas transportation/transmission, and transportation of crude oil, bulk 

storage of oil and gas for midstream petroleum operations, 

(v) establishment of appropriate pricing framework for sale of gas by operators in 

the midstream petroleum operations based on the fair market value with the 

exception of the gas prices determined pursuant to subsection (5) of section  304 

of this Act, and 

(vi) setting cost benchmark for midstream petroleum operations; 

¶ issue and regulate technical and commercial licences and any other authorisations necessary 

for all midstream petroleum operations; 

¶ keep a register of all technical and commercial licences issued and any renewals, 

amendments, suspensions or revocations thereof; 
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¶ ensure the provision of third party access to the  transportation and transmission  networks 

for midstream petroleum operations; 

¶ promote competition and private sector participation in the midstream petroleum 

operations; 

¶ ensure that all economic and strategic demands for downstream gas are met; 

¶ In respect of midstream petroleum operations, to set rules for the administration of the open 

access regime; to regulate and  administer the open access to transportation, transmission  

and bulk storage facilities; 

¶ to monitor market behaviour including the development and maintenance of competitive 

markets in the midstream petroleum operations;  

¶ establish, monitor and regulate technical, health, environmental and safety measures 

relating to the management of assets and activities in midstream petroleum operations;  

¶ inspect the metering of pumps and any other facilities for midstream petroleum operations 

and ensure compliance with safety standards as prescribed by the Agency; 

¶ set standards for the design, procurement, construction, operation and  maintenance of all 

plants, installations and facilities that pertain to the midstream petroleum operations; 

¶ ensure the promotion of the safe, orderly and optimal development of the  midstream 

petroleum operations  in the overall interest of the people of Nigeria; 

¶ ensure the supply of gas to the strategic sectors, in accordance with the approved national 

gas pricing framework;  

¶ establish parameters and codes of conduct for all operators in the midstream petroleum 

operations; 

¶ promote transparency within the Agency and amongst the operators; 

 

 

The important aspect is that both technical and commercial licences are issued by the 

Agency. 

 

The one shop stop concept is implemented in Section 205.  Any new project or modification or 

expansion of an existing project with respect to midstream petroleum operations shall require prior to any 

construction or operation a project approval certificate issued by the Agency.  Section 205(2) sets out the 

features of such a project approval certificate.  These shall be as follows: 

 

¶ A technical licence issued by the Agency, which certifies that the project meets all technical 

requirements under the Act; 

¶ A commercial licence issued by the Agency, which certifies that the applicant is a company 

permitted to own and operate the type of business required for the project.   

¶ a declaration of the Agency that the project: 

(i) meets all commercial requirements under the Act, and 

(ii) does not involve excessive capital or operating expenditures based on the 

benchmarking analysis of the Agency, which would result in a reduction in anticipated 

petroleum revenues or increased consumer prices; 

¶ a declaration of the Agency that the project meets all health, safety and environmental 

standards required under the Act; 

¶ an approval of the Nigerian content plan for the project pursuant to Part VI-B of the Act; 

¶ an approval of the environmental management plan pursuant to Part VII of the Act and an 

acceptable decommissioning and abandonment plan; and 
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¶ if the project involves the export of gas,  a permit to export gas granted by the Agency  
 

This illustrates how a project cannot be approved unless it has met all standards required,  

based on a single approval by the Agency. 

 

Again the concept for a single certificate is in line with international best practice. 

 

Canada has one of the most sophisticated midstream regulatory systems in the world for a number 

of reasons: 

¶ Canada has a wide range of domestic oil and gas resources in many areas of Canada 

¶ Canada has significant domestic needs for oil and gas and the requirement for significant 

transportation infrastructure, given the large size of the country, and 

¶ Canada is a significant exporter of oil and gas.  

 

Canada has been unusually successful in providing the lowest cost energy supply mix to its power 

sector on the basis of an extensive national pipeline system for oil and gas.  Therefore, Canada is 

an excellent example to take into consideration for the design of a midstream regulator in Nigeria.   

 

As Nigeria,  Canada is a Federal nation. 

 

Canada opted for the creation of a single powerful national regulator for the midstream sector,  in 

the case of Canada,  both for petroleum and electricity,  the National Energy Board.  In many 

respects the midstream regulator in the Redraft of the IAT is patterned on the Canadian 

experience,  as well as similar agencies in the United States (FERC) and in Algeria,  of course, 

adjusted to the specific circumstances in Nigeria.    

 

The midstream sector in Canada is regulated by the National Energy Board, under the National 

Energy Board Act.   Part III of the Act deals with pipelines.  Pipelines can only be constructed 

and operated on the basis of a single certificate issued by the Board.  Following is a quote from 

section 52 of the National Energy Board Act,  which describes the conditions under which a 

certificate for a pipeline can be granted: 

Certificates 

Issuance 

52. The Board may, subject to the approval of the Governor in Council, issue a certificate in respect of a pipeline if 

the Board is satisfied that the pipeline is and will be required by the present and future public convenience and 

necessity and, in considering an application for a certificate, the Board shall have regard to all considerations that 

appear to it to be relevant, and may have regard to the following: 

(a) the availability of oil, gas or any other commodity to the pipeline; 

(b) the existence of markets, actual or potential; 

(c) the economic feasibility of the pipeline; 
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(d) the financial responsibility and financial structure of the applicant, the methods of financing the pipeline and the 

extent to which Canadians will have an opportunity of participating in the financing, engineering and construction of 

the pipeline; and 

(e) any public interest that in the Board's opinion may be affected by the granting or the refusing of the application. 

 

 

What is abundantly clear is that Canada only grants a certificate for an inter-provincial  

pipeline on the basis of a comprehensive evaluation of all technical and commercial factors 

by a single midstream regulator,  including matters related to environment and Canadian 

content.  

 

In Canada there is no system of first getting a technical approval and subsequently dealing with a 

commercial regulator.   

 

 

2.8.3.6. Petroleum Products Regulatory Authority (ñAuthorityò) 

 

The IAT proposal for the detailed functions of the Authority is contained in Section 56. 

 

The most important functions are: 

¶ to regulate and co-ordinate the commercial activities of the downstream petroleum 

operations in Nigeria in a non-discriminatory and transparent manner; 

¶ to regulate on bulk storage and distribution and to set rules for petroleum products; 

petroleum product pipelines and regional storage depots; 

¶ issue and regulate technical and commercial licences and any other authorisations necessary 

for all downstream petroleum operations; 

¶ ensure security of fuel supply, market development and the development of competition; 

¶ ensure the provision of third party access to the downstream products transportation and 

distribution networks; 

¶ establish customer protection measures in accordance with the provisions of the Act; 

¶ promote competition and private sector participation in the downstream petroleum 

operations, when and where feasible; 

¶ to monitor market behaviour including the development and maintenance of competitive 

markets in the downstream petroleum operations;  

¶ to arrest situations of abuse of dominant power and restrictive business practices in the 

downstream petroleum operations; 

¶ establish, monitor and regulate technical, health, environmental and safety measures 

relating to the management of downstream assets, including but not limited to petroleum 

depots and distribution pipelines, and downstream gas distribution networks; 

¶ inspect the metering of pumps and any other facilities at downstream retail outlets to ensure 

compliance with safety standards; 

¶ set standards for the design, procurement, construction, operation and  maintenance of all 

plants installations and facilities that pertain to the Downstream  Petroleum Operations; 

¶ establish parameters and codes of conduct for all operators in the downstream petroleum 

operations; and 

¶ promote transparency within the Authority and amongst the operators; 
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The Authority will be responsible for all technical and commercial issues related to the downstream 

petroleum operations.   However,  in the context of the deregulation of the petroleum product prices 

the Authority will have the very significant task of ensuring adequate supplies of petroleum 

products at competitive prices all over the country.   

 

 

2.8.4. Conclusion  

 

 

The reorganization of the Regulatory Institutions proposed by the IAT will result in strong 

and efficient entities that can shorten periods required for approval, while ensuring that 

every project that is being initiated or expanded in Nigeria will do so in a manner that 

serves the national interest.  The reorganization will create a major focus on a strong 

midstream regulator that will be able to concentrate on connecting the low cost gas 

resources to the power sector and other gas based industries and regenerating the refining 

sector in order to overcome decades of neglect.  This will start the process of creation of an 

efficient domestic energy sector, based on large scale private investment, in order to catch 

up with other African and Latin American nations in gas and electricity consumption per 

capita and permit Nigeria to reach its full economic potential. 

 

   

2.9. Objective: Create transparency and a non-discriminatory 

environment 
 

The objective is to create a transparent framework where all information is 

publicly available and whereby discretionary decisions on the part of the 

Government are reduced to the bearest minimum. 

 

 

2.9.1. Problems  

 

Currently most data and transactions in the Nigerian petroleum industry are confidential.  The 

entire text of a PSC or Joint Operating Agreement is confidential.  Information on royalty and tax 

payments is confidential at the corporate level.   Production information is confidential.  

Geological data are confidential.    

 

This creates a situation where Nigerians and foreigners do not know what is going on in the 

petroleum sector.   

 

No particular national interest is being served with this confidentiality.   

 

Confidentiality creates corruption.  Non confidentiality in conjunction with a free press is one of 

the most potent weapons in the fight against corruption.  
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Currently,  another main problem is that there is an environment in which Government can make 

discretionary decisions in favour of particular ñinvestorsò which have a special relationship with 

the Government of the day.  In Nigeria, such favoratism has reached the point, under previous 

Governments, where private individuals without any qualitications or financial resources have 

been given large petroleum concessions, which now have the potential of creating non taxable 

revenues in excess of a billion dollars through production sharing contracts without any financial 

contribution on the part of the concessionaires. 

 

The ability to obtain important licences or contracts under very favourable conditions, simply 

based on connections with the Government,  has encouraged ñrent seekingò behaviour.  This 

means private companies or individuals merely obtain licences or contracts in order to ñpeddleò 

these blocks to potential investors and assign such rights for tougher terms than the government 

provided to them.  The difference is kept by such private companies or indivuals. In other words,  

millions of dollars is earned (in some cases billions) by the mere activity of being granted a 

licence and being able to conclude production sharing contracts on such licences or assign such 

licences,  without any useful or beneficial activity or input on the part of such private companies 

or individuals. 

 

This is detrimental to Nigeria in two ways.  Firstly,  the margin which the ñpeddlersò obtain is 

government take that should have been earned by Nigeria in a competitive bidding process.  

Secondly,  it destroys the competitive spirit that is essential for the creation of a truly privately 

owned Nigerian petroleum industry. Rather than focussing on creating wealth through capital 

investments,  technology,  research,  efficient operations or otherwise,  conditions are created to 

permit private companies and individuals to rob wealth from the nation through these corrupt 

practices.   

 

 

 

2.9.2. Solutions  

 

It is based on the foregoing, that the IAT in the Government Memorandum proposes a 

complete removal of confidentiality on a scale not seen before in the world as follows: 

¶ Texts of licences, leases and contracts and all side letters should not be confidential 

and should be published on the Government website, 

¶ Geological data should be accessible to all interested parties and production 

information should be freely available, 

¶ All information on payments of royalties and taxes to government should be non 

confidential, and 

¶ All production and lifting information should be available to the public 

  

The IAT proposes in the Government Memorandum to put an end to discretionary 

practices through: 

¶ Removal of discretionary powers on the part of the Minister to grant petroleum 

licences or leases or to grant fiscal incentives to particular individuals or companies, 



GOVERNMENT MEMORANDUM - PETROLEUM INDUSTRY BILL 2009  
  Page 117 
 

¶ The strict requirement to grant all petroleum prospecting licences and petroleum 

mining leases through competitive bidding processes in which the only companies 

that can participate must be qualified through a transparent process, and 

¶ Establishment of a non discriminatory fiscal system that applies equally to all 

companies 

 

Also in order to reduce the negative impact on the nation from past largesse in terms of 

granting of petroleum rights,  a requirement is introduced in the Redraft to pay Companies 

Income Tax and Nigerian Hydrocarbon Tax on profit oil shares or similar petroleum 

income. 

 

 

2.9.3. Discussion  

 

2.9.3.1. Non-confidentiality and transparency 

 

The IAT proposes in Section 173  a large number of measures to remove confidentiality from the 

upstream.   

 

In Section 173(1) it is provided that any clauses protecting confidentiality in existing contracts 

with respect to paymens of royalties,  bonuses, and taxes shall be null and void and of no effect.  

In order to provide more insight in the tax calculations,  licensees,  lessees and contractors shall 

provide summaries of revenues and costs based on guidelines from the Directorate. 

 

The only exception that is made is for proprietary intellectual property rights.   

 

Section 173(6) provides for the fact that the text of any existing or future licence or lease or 

contract with the National Oil Company and any amendments or side letters thereto shall not be 

confidential and shall be published on the website of the Directorate.  There is a strong penalty 

provision of US $ 10,000 for every day that a company does not make the required information 

available to the Directorate. 

 

Section 173 (8) is a very important provision that requires that all geological, geophysical, 

geochemical and other technical petroleum data obtained during the petroleum operations as 

determined by the Inspectorate shall be provided directly to the national petroleum data bank of 

the Inspectorate as soon as such data are being obtained by any licensee or lessee. Such data shall 

not be confidential. 

 

The only exceptions are that data obtained under a petroleum prospecting license may be kept 

confidential for a period of 5 years or until such time the exploration period ends or the related 

acreage is relinquished, whatever is the earlier date.   
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With respect to petroleum exploration licenses the Directorate may agree to a period of 

confidentiality where the licensee obtains the data for the main purpose of selling this data to 

interested parties.  

 

All data in the national petroleum data bank shall be accessible to any interested person under 

such terms as may be determined by the Inspectorate. 

 

These provisions are critical in order to ensure the widest possible distribution of data about the 

Nigerian petroleum potential.  This will enable potential new investors to select and evaluate 

potential areas that they are interested in and participate in future bidding rounds.  In order to 

increase petroleum production,  Nigeria needs to interest new investors in the country.  The best 

way to do this is to take a non-confidential approach to the related data. 

 

It is also essential for the stimulus of effective education and Research and Development in 

Nigeria that the geological,  geophysical, geochemical and technical data are easily available to 

universities and other research institutions.   

 

 

 

 

Section 173(9)  provides for the fact that all information under Section 362(1) of the Act shall be 

non-confidential.  This information relates to: 

¶ the approved budgets  of incorporated joint ventures and for production sharing contracts 

and information on project cost benchmarking and cost monitoring;  

¶ production, lifting or exported crude and  Natural Gas , LNG, CNG, NGLs, realisable 

prices, American Petroleum Institute gravity of various crude oil blends, schedule of shipping 

agents or companies  involved in lifting crude oil, Natural Gas , LNG, CNG, NGLs stating 

names, addresses, quantity and value of crude oil lifted; 

¶ names and addresses of licensed companies in the oil and gas industry, schedule  and 

approved cost of all exploration and appraisal wells, schedule of  licenses or leases granted 

categorised as to petroleum prospecting licences and petroleum mining leases and payments 

made thereon, production and lifting of crude oil  specifying the affected terminals by the 

Inspectorate; and 

¶ any other information that the FIRS may, by regulations, require, from time to  time. 

 

The disclosure requirements are not restricted to the upstream petroleum operations.  With respect 

to midstream and downstream information also important disclosure requirements apply. 

 

Section 219  requires the registration of all technical licences for midstream and downstream 

activities, and the texts of such licences and all modification thereto shall be publicly available. 

 

Section 255 and 256  require the same procedure for all commercial licences for midstream and 

downstream and these documents shall also be publicly available. 
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2.9.3.2. Reduction of discretionary and discriminatory practices  
 

Crucial in eliminating ñrent seekingò behaviour is to ensure that the Minister will not be able to grant 

under the Act licences or leases on a discretionary basis. 

 

In order to discourage such rent seeking behaviour an important addition in the Redraft is Section 

2(1) which states that the Minister ñshall only grant petroleum prospecting licences and 

petroleum mining leases through the processes established in the Actò.   

 

Section 171(2) is also very clear.  The Minister may decide to grant or not to grant a licence or 

lease.  However,  where the Minister decides to grant a licence or lease it can only be: 

Å to the winning bidder pursuant to the bid process prescribed in Section 189 of the 

Redraft, provided the winning bidder has complied with all requirements in the bid 

invitation; or 
Å directly to the National Oil Company, where the National Oil Company with the 

approval of the Inspectorate,  has completed an open and transparent bid process, pursuant 

to Section 189 of the Redraft.  

 

There might be reasons why a Minister may not wish to grant a licence or lease.  For instance,  in 

Brazil,  as a result of the giant Tupi discovery,  it was decided to cancel and suspend bidding 

rounds in order to be able to evaluate the importance of the large discovery.  

 

However,  if the Minister decides to grant a licence or lease it can only be to the winning bidder 

of a bidding round. 

 

Section 189 in turn provides for a stringent competitive bid process. 

 

Section 189(1) stipulates that the grant of a petroleum prospecting licence shall be by a bidding 

process conducted by the Inspectorate or the National Oil Company.  This bidding process shall 

be open, transparent and competitive and non-discriminatory with respect to any company. 

 

Sometimes a petroleum mining lease is directly offered,  for instance, if a field discovered in a 

particular petroleum prospecting licence extends in an open block, so it is clear that the open 

block contains a potentially commercial discovery.  In this case the same bid process applies. 

 

Section 189(2) abandons the concept of determining the winning bidder based on a set of 

subjective criteria which can be easily manipulated.  This section instead states that there can only 

be single bid parameters or a a combination of these parameters based on a self-assessible point 

system.  Which means that as soon as the envelopes are opened,  the winning bidder will be 

known.  

 

Section 189(5) provides for the fact that only bidders with the minimum experience and capacity 

can participate in a bid process. 

 

Section 189 (6) provides that all bids shall be opened in public and in the presence of 

representatives of the Presidency,  the Ministry of Finance,  the Directorate and the Service. 
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What is also important is that the entire fiscal system established in Part VIII  is fixed and cannot 

be adjusted to accommodate certain favoured companies.   As was discussed before in section 2.4 

the entire fiscal system itself was made flexible,  so it would adjust automatically to various 

economic circumstances.  It is therefore not necessary for the Government to give discretionary or 

discriminatory terms under certain conditions. 

 

As was mentioned before, an important section is Section 343(3) which now establishes that 

private companies which were successful in the past in their ñrent seekingò activities,  will at least 

have to be taxed on their gains.    

 

 

2.9.4. Conclusion  

 

The implementation of these provisions related to the elimination of confidentiality will 

transform Nigeria from one of the most opaque nations in Africa to one of the most open 

and transparent in the world. 

 

At the same time the proposed Redraft establishes a tight framework in order to make the 

granting of discretionary or discriminatory benefits to favoured companies no longer 

possible.   

   

 

2.10. Objective: Support Nigerian Content 
 

The objective is to support Nigerian content and create a coherent framework 

between the Petroleum Industry Act and the Nigerian Oil and Gas Industry 

Content Development Act.   

 

 

2.10.1. Problems  

 

Nigeria still suffers compared to other countries from a relatively low level of national content in 

the petroleum industry.  The Nigerian Oil and Gas Industry Content Development Act, 2010, has 

resolved most of these issues.  The main issue is therefore to create a coherent framework 

between the proposed Redraft and this Act.  

 

 

2.10.2. Solutions  

 

 

The IAT proposes in the Redraft to ensure that the process and requirements under the 

Nigerian Oil and Gas Industry Content Development Act, 2010, are properly integrated 

with the provisions and objectives in the Redraft. 
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Specifically,  the IAT proposes the following: 

¶ Establishing that the licence, lease or permit can be revoked if there is no 

compliance with the Nigerian content requirements 

¶ To create a focus with respect to the Petroleum Technology Development Fund to 

achieve a higher Nigerian content 

¶ Integration of the Nigerian content provisions in the work obligations 

¶ Requirement to have an approved Nigerian content plan before an upstream 

development plan can be approved 

¶ Requirement to have an approved Nigerian content plan before a midstream or 

downstream project certificate can be issued,  

¶ A general integration in Part VI of the Redraft with the Nigerian content 

provisions. 

¶ The emphasis on Nigerian content is enhanced by making 20% of expenditures 

incurred outside Nigeria non deductible for Nigerian Hydrocarbon Tax,  and 

¶ Special support is provided for marginal field operators. 

 

 

2.10.3. Discussion  

 

 

The Nigerian content objectives are supported in a variety of ways under the Redraft. 

 

Section 8(4) provides for the fact that a licence, lease,  technical licence,  commercial licence,  

contract or permit can be revoked if the holder or contractor does not comply with the Nigerian 

content provisions.  This will provide the ultimate ñstickò that these provisions are being lived up 

to. 

 

Section 124(1)(m) makes an objective of the Petroleum Technology Development Fund to aim for 

100%  Nigerian content. 

 

Section 177(16) specifically provides for the fact that work in accordance with the work 

obligations under the Redraft,  cannot commence without an approved Nigerian content plan.  

 

Section 178(3) makes a requirement that an upstream development plan cannot be approved 

without an approved Nigerian content plan. 

 

Section 205(2)  requires an approved Nigerian content plan prior to the approval of a midstream 

project certificate 

 

Section 206(2) requires an approved Nigerian content plan prior to the approval of a downstream 

project certificate. 

 

Part VI  generally provides an integration of the Nigerian content provisions under existing 

legislation with the provisions of the Redraft.  
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Section 346(q)  provides for the fact that 20% of capital and operating costs incurred outside 

Nigeria is not deductible for the purposes of Nigerian Hydrocarbon Tax and Section 346(p) makes 

100% of administrative and headquarter costs incurred outside Nigeria non-deductible.  

 

Under Section 191(6) of the Redraft, existing petroleum companies will have to give up areas that 

are currently being operated by marginal field operators.  These areas will be given directly to 

these operators.   This will allow them to become masters over their own fields under favorable 

royalty and tax provisions.  This will be a strong stimulus for these Nigerian owned companies. 

 

In Section 426,  under definitions,  a specific definition of a Nigerian content plan is included as 

follows: 

 

 ñNigerian content planò means the Nigerian Content Plan under the Nigerian Oil and Gas 

Industry Content Development Act, 2010.  

 

This ensures the integration of the Bill with the new Nigerian content act.  

 

 

 

2.10.4. Conclusion 

 

The Redraft provides for an enhanced implementation of the Nigerian content provisions 

while providing an integration with the provisions and objectives of the Government 

Memorandum. 

 

 

 

2.11. Objective: Protect Health, Safety and Environment 
 

The objective is to ensure that Nigeria adopts the best international practices 

in the pursuit of health, safety and a clean environment.  
 

 

2.11.1. Problems  

 

Currently,  unfortunately, in the Niger Delta pollution is a major problem for a variety of reasons.   

 

Large scale flaring of gas is still common.  The objective to eliminate routine gas flaring which 

was set more than a decade ago has not been achieved so far. 

 

Act of vandalism have created repetitive ruptures of pipelines with the resulting consequences. 

 

Oil is being stolen by the local population and subsequently ñcookedò in illegal one barrel a day 

refineries in order to extract the diesel component for local use.  The remaining oil ends up as 

pollution in the environment. 
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There is no comprehensive approach with respect to abandonment and decommissioning,  and no 

systematic requirement for setting up abandonment funds or environmental remediation funds.  

 

The inter-relation between the Ministry of the Environment and the various regulatory entities is 

not clear.   Environmental considerations are not integrated in the approval process for upstream 

development plans and for midstream and downstream projects.      

 

 

 

2.11.2. Solutions  

 

The IAT proposes in the Government Memorandum: 

¶ To clarify how the Regulatory Institutions should interact with the Ministry of 

Environment in order to achieve the goals of health, safety and environment, 

¶  Directives of the Ministry of Environment prevail over Regulatory Institutions, 

¶ To provide strong fiscal incentives as well as penalties for the elimination of gas 

flaring,  

¶ The requirement for environmental management plans for all licences and leases, 

¶ The requirement to establish environmental remediation funds, 

¶ The establishment of modern abandonment and decommissioning practices, 

¶ The requirement to establish an abandonment fund,  and 

¶ The power of the Minister to establish up to date petroleum safety and health 

practices through detailed petroleum regulations. 

 

 

2.11.3. Discussion  

 

2.11.3.1. Regulatory framework for health, safety and environmental matters.  

 

 

The modern practice in health, safety and environmental matters in the international petroleum 

industry is that regulatory entities play an active role in ensuring the strict compliance with the 

best international standards with respect to these provisions.  Regulatory entities often play an 

active role in the creation and implementation of applicable regulations. However,  the Ministry 

of Environment has the lead role as policy maker.  The Regulatory entities are therefore 

supportive of the overall national environmental policies. 

 

This general international concept is specifically clarified in Section 322 of the Redraft.  This 

section states that  the Regulatory Institutions shall have responsibility over all aspects of health, 

safety and environmental matters in respect of the petroleum industry.  However,  these 

Institutions shall at all times ensure that any regulation or directive in respect of the petroleum 

industry, shall not conflict with any regulation or directive issued by the Federal Ministry of the 

Environment.  This means the Ministry of the Environment is paramount. 

 

Nevertheless,  it is also understood that in the technical detail required for the management of the 

petroleum industry,  the Regulatory Institutions are often better equipped to carry out these 

functions.  
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2.11.3.2. Fiscal incentives for the elimination of gas flaring 

 

Sofar,  the elimination of routine gas flaring has made some progress,  but the objective of 

complete elimination of routine gas flaring has not been achieved in a significant manner.  This is 

shocking given the huge need for gas for domestic consumption. 

 

An important reason for the lack of success has been the fact that with gas net back prices lower 

than in the vast majority of the nations in the world, or even negative,  and extremely tough fiscal 

provisions for gas production, and the very low level of penalty for gas flaring,  it was highly 

uneconomic to stop gas flaring.   

 

It is well understood that elimination of routine gas flaring is an environmental and regulatory 

matter and therefore such elimination should be pursued regardless of the costs or economics.  

Nevertheless,  it is not logical to provide what amounts to specific economic and fiscal 

disincentives. 

 

The proposed attractive new gas pricing framework already discussed in section 2.2 of this report,  

and the application of fiscal incentives to elimination of routine gas flaring projects,  as provided 

for under Section 353(4)(a) correct this imbalance.  The economic framework for the elimination 

of gas flaring is now similar to most gas exporting countries in the world.  Therefore,  there is no 

longer a fiscal or economic reason why elimination of gas flaring should be pursued with less 

rigor than in other countries.  

 

At the same time Section 200(1) permits the Minister to establish gas flaring penalties through 

regulation.  This will establish a framework where penalties can be increased where the 

elimination of routine gas flaring remains unsuccessful. 

 

It should be noted that these penalties are complemented by the penalties established for non 

compliance with the domestic gas supply obligation under Section 307(1). The two penalties are 

additional.  

 

Finally,  as was already discussed under section 2.8 of this report,  Section 178(3) makes it a 

condition for approval of a development plan that routine gas flaring has to be eliminated as part 

of the plan for a new oil or gas field.   

 

The economic and fiscal incentives combined with two levels of penalties will provide a very 

strong framework to eliminate routine gas flaring within a short period of time.   

 
 

2.11.3.3. Environmental management plans 

 

Section 199 requires a detailed environmental management plan for every upstream project,  

while Section 212(6) requires the same plan for midstream and downstream operations.   
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The environmental management plan shall: 

¶ contain the written environmental policy, objectives, and targets of the licensee or 

lessee; 

¶ provide initial baseline information and establish a program for collecting further 

baseline  information concerning the affected environment to determine  protection, 

remedial measures  and environmental management objectives; 

¶ investigate, assess and evaluate the impact of the proposed  activities on: 

(i)  the environment, and 

(ii) the socio-economic conditions of any person who might be directly    affected by 

the petroleum operations; 

¶ develop an environmental awareness plan describing the manner in which the licensee 

or lessee intends to inform its employees of any environmental risks which  may result 

from their  work and the manner in which the risks must be dealt with in  order to avoid 

pollution or  degradation of the environment; and 

¶ describe the manner in which the licensee or lessee intends to: 

(i) modify, remedy, control or stop any action, activity or process which causes 

pollution or environmental degradation, 

(ii)  contain or remedy the cause of pollution or degradation and migration of 

pollutants, and 

(iii)  comply with any prescribed waste management standards or   practices. 

 

The environmental management plan cannot be approved unless it meets all the requirements set 

out above. 

 

What is important to emphasize is that the Regulatory Institution shall not approve the 

environmental management plan unless it has considered the comments of the Federal and State 

Ministries of Environment. 

 
 

2.11.3.4. Environmental remediation fund 

 

Section 202(1) and Section 212(6) of the Redraft propose the requirement of an environmental 

remediation fund.  This fund can be audited by the licensee or lessee.  In determining the amount 

of the financial contribution to the fund the Regulatory Institution shall take into consideration the 

size of the operations and a reasonable level of environmental risk that may be determined to 

exist. 

 

Depending on the development of the project,  the amount may be adjusted to a higher or lower 

amount. 

 

The environmental remediation fund is established in order to enable the Regulatory Institution to 

use this fund in case the licensee or lessee fails to take the appropriate environmental measures. 
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2.11.3.5.  Abandonment and decommissioning 

 

Section 203 of the Redraft proposes extensive modern abandonment and decommissioning 

procedures.  Any abandonment or decommissioning shall be carried out on the basis of guidelines 

set by the Regulatory Institution.   

 

No abandonment or decommissioning shall take place without the approval of the Regulatory 

Institution.  Such approval shall be based on a detailed programme submitted by the licensee or 

lessee and all relevant environmental, technical and commercial regulations or standards are 

complied with. 

 

Except for the abandonment of wells, the Regulatory Institution shall consult interested parties 

and other relevant public authorities and bodies as part of the process.  

 

What is important is that the Regulatory Institution may recall any licensee or lessee responsible 

for the decommissioning or abandonment programme with respect to a license or lease that has 

expired to carry out the respective obligations.   

 
 

2.11.3.6. Abandonment Fund 

 

 

Section 204 and 212(6) require the establishment of an abandonment fund in order to ensure the 

proper abandonment and decommissioning of the wells, facilities and installations. 

 
 

 

2.11.3.7. Regulations 

 

Section 323 is very specific that every company engaged in any activities with respect to 

petroleum operations, shall comply with all environmental health and safety laws, regulations, 

guidelines or directives as may be issued by the Ministry of Environment, the Minister of 

Petroleum or the Regulatory Institutions, as the case may be. 

 

This means the company shall comply with new regulations that may be issued,  which did not 

exist at the time of the granting of the license or lease or technical or commercial licence.  

 

As a result of the oil spill in the Gulf of Mexico it is likely that regulatory entities around the 

world will develop new regulations and directives with respect to deep water drilling operations.  

Section 323 permits Nigeria to adopt any new international practices that may emerge and apply 

these practices to any petroleum operations.    
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2.11.4. Conclusion  

 

The IAT proposes a very comprehensive new framework to protect health, safety and the 

environment.  It sets the conditions for the elimination of flaring in the near future and it 

requires modern environmental management plans with the necessary remediation fund to 

protect the environment.  Also modern abandonment and decommissioning practices are 

introduced.  The Redraft proposes a regulatory environment in which existing companies 

have to comply with new regulations to ensure that the obligations with respect to the 

protection of health, safety and the environment will on a continuous basis be updated on 

the basis of the latest international standards.  
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3.  OTHER IMPORTANT SECTION S OF THE REDRAFT  
 

The other important sections in the Redraft proposed by the IAT will be discussed in the order of 

the numbering of the Parts and Sections. 

 

 

3.1.  Part I ï Fundamental Objectives 
 

 

Part I of the Bill has a number of introductory articles which set out the overall policies of the 

Federal Government.  The Redraft proposes a number of changes to the Bill. 

 

 

The main change that is proposed is to Section 1.  The wording of this section needs to be brought 

in line with the Constitution.  The section is now proposed as follows : 

 ñThe property and sovereign ownership of petroleum within Nigeria, its territorial waters, the 

continental shelf and the Exclusive Economic Zone is vested in the Federal Government of  

Nigeria.ò  

 

 

Furthermore the Redraft establishes in Section 3(1) that the management of the petroleum 

resources has to maximise the economic value and benefits to the Nigerian people.   It is 

important to enshrine this widely accepted international principle also in the petroleum legislation 

of Nigeria.  

 

 

3.2. Part II - Institutions 
 

 

Part II of the Bill deals with the powers and organization of Minister and the institutions.   

 

Part II of the Redraft contains the following chapters: 

Å Minister 

Å National Petroleum Directorate  (ñDirectorateò) 

Å Nigerian Petroleum Inspectorate (ñInspectorateò) 

Å Petroleum Products Regulatory Authority (ñAuthorityò) 

Å National Midstream Regulatory Agency (ñAgencyò) 

Å Nigerian National Petroleum Company Limited (ñCorporationò) 

Å Nigerian Petroleum Research Centre  

Å National Frontier Exploration Service 

Å Petroleum Equalisation Fund 

Å Petroleum Technology Development Fund  

 

The issues related to the Directorate, Inspectorate, Agency and Authority have already been 

discussed in section 2.8 of this report and NNPC Ltd was already discussed in section 2.6 of this 

report.   
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The chapter regarding the Minister sets out the traditional powers of the Minister of Petroleum,  

including the power to make regulations.  

 

The Redraft adds in Section 11 (1) the power of the Minister to prescribe fees and penalties.  An 

important principle is that the petroleum administration should to a large degree be self-financing.  

The citizens of Nigeria should not have to contribute to the cost of the petroleum administration 

through general taxation. 

 

The Redraft does not propose important changes to the other entities: the Nigerian Petroleum 

Research Centre,  the National Frontier Exploration Service,  Petroleum Equalisation Fund, and 

the  Petroleum Technology Development Fund.    

 

As explained in section 2.7 of this report, due to the proposed deregulation by the Government it 

is clarified that the Petroleum Equalisation Fund will stand repealed when deregulation is fully 

achieved. 

 

Part II of the Bill is excessively repetitive with respect to sections related to the detailed 

organization of the various Institutions.  Many sections are identical or similar.  Therefore, the 

Redraft proposes to put these common sections jointly in a new Part II-K. 

 

 

3.3. Part III ï Upstream Petroleum 
 

 

In order to create an efficient acreage management system, Section 170 of the Redraft establishes 

a national grid system similar to other countries.  The national grid system will be based on 

parcels of 1 by 1 square kilometer based on the international UTM system.  This UTM system has 

already identified each square kilometer in Nigeria. 

     

It is important to have provisions for non-exclusive licences for exploration,  such as 

reconnaissance activities by geophysical companies.  Most countries permit these activities.  It 

helps in collecting geophysical information prior to bidding rounds,  so the nation obtains the best 

possible terms.  Therefore,  the Redraft in Section 174 includes the possibility for such a non-

exclusive petroleum exploration licence (ñPELò).  Such a licence can be granted over any size 

area,  including areas that are subject to petroleum prospecting licences and petroleum mining 

leases. 

 

Section 176  deals with the maximum size of a PPL,  which is  500 square kilometers for the 

onshore and shallow water and 1000 square kilometers for deep water and frontier acreage. 

 

In order to carry out petroleum development and production,  the Bill includes petroleum mining 

leases (ñPMLsò), which would replace the existing oil mining leases.  Section 183 of the Redraft 

proposes a total term that includes the term of the PPL.  This means that the sooner discoveries 

are made, the longer a lessee can benefit from the production.  The initial term for a PML is: 

Å Onshore and shallow water ï total (incl PPL) 27 years 

Å  Deep water and frontier ï total (incl PPL) 30 years 
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This approach of a fixed total time period for the PPL plus the PML encourages early discovery,  

since the development and production phase will have a longer duration the sooner the discovery 

is made. 

 

Each PML can be renewed for a period of 10 years,  but under new conditions to be determined at 

the time of renewal. 

 

Each PML will only be for the area of the field that is discovered.  This means that if more than 

one discovery is made,  a PML will be granted for each discovery. The area of the PML will only 

cover the field. 

 

In order to ensure that a lessee develops its lease actively, Section 183(3)(c) establishes that leases 

may be revoked if production is not established: 

Å Within 5 years for onshore areas,  and 

Å Within 7 years for offshore and frontier areas for the first PML and 10 years for 

the following PMLs.  

 

 

Section 192 of the Redraft proposes that a stricter process for the approval of assignments and 

change of control.  It is proposed to give NNPCL the right of first refusal in case of assignments. 

 

Also a fee of 2% of the value of the transaction is being proposed,  since many companies 

orchestrate assignments in a manner where they escape capital gains tax. 

 

 

3.4. Part IV - Midstream and Downstream Project Approval and 

Licensing 
 

The important provisions related to project certificates have already been discussed in section 2.8 

of this report. 

 

 

The Bill includes provisions for commercial licenses for gas pipelines,  gas pipeline networks,  

gas suppliers and gas distribution networks.   However,  the Bill is silent on licences for other 

possible midstream and downstream activities.   

 

Section 241  of the Redraft therefore proposes to include the granting of commercial licenses for a 

variety of projects in order to provide an investment framework for such new activities. Examples 

of such commercial licenses are:  

Å refineries,  

Å gas processing plants,  

Å liquid natural gas facilities,  

Å petroleum product pipelines,  

Å retail petroleum product distribution stations,  

Å petroleum product marketing. 
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Commercial licenses will also be granted to stimulate crude oil trading and petroleum product 

marketing.   

 

 

3.5. Part V - Midstream operations, downstream products and  special 

provisions with respect to natural gas 
 

 

All important provisions have already been discussed in sections 2.2 and 2.7 of this report. 

 

 

 

3.6. Part VI - Indigenous Oil Companies and Nigerian Content 

 
All important provisions have already been discussed in sections 2.5 and 2.10 of this report. 

 

 

3.7. Part VII - Health, Safety and Environment 

 
All important provisions have already been discussed in section 2.11 of this report. 

 

 

3.8. Part VIII ï Fiscal Provisions 
 

 

The fiscal terms as proposed in the Government Memorandum represent the largest overhaul of 

the government petroleum revenue system in the last four decades.  This overhaul has four central 

objectives: 

Å To simplify the collection of government revenues,  

Å To cream off windfall profits in case of high oil prices  

Å To collect more revenues from large profitable fields in the deep offshore waters, and   

Å To create Nigerian employment and business opportunities,  by encouraging investment in 

small oil and gas fields.  

 

The rationale and contents of the fiscal provisions is already discussed at length under sections 

2.1, 2.2,  2.3 and 2.4 of this report. 

 

Some other important sections are discussed below. 

 

 

Section 330  of the Redraft solidifies the oversight function of FIRS as follows: 

Å All payments under Part VIII and other fees and levies are subject to the oversight 

function of the FIRS.  
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Å  The FIRS shall be entitled to carry out such verifications and inspections as the FIRS 

deems necessary in order to ensure the proper collection of revenues.  

Å The FIRS shall have the obligation to challenge any official sales prices for crude oil and 

condensates and values for natural gas, where such prices or values are determined in a 

manner that is less than required under the Act.  

Å The Inspectorate and the National Oil Company shall provide such information and 

documents to the FIRS as may be required in the exercise of its oversight function.  

 

Section 408  supports the proper verification of fiscal revenues by requiring the companies to 

establish electronic management information systems to which government officials will have 

access in order to ensure that government revenues are verified on a real time basis. 
 

3.9. Part IX  -  Repeals,  Transitional and Savings provisions 

 
 

A remarkable feature of the Bill is that 16 petroleum laws will be repealed.  The Bill therefore 

constitutes a significant consolidation of previously existing legislation.  This concept was 

maintained in Section 410  of the Redraft. 

  

 

Section 411 of the Redraft proposes to apply the new terms to all upstream licences and leases and 

PSCs.  A renegotiation provision for the production sharing contracts is proposed. 

  

The creation of the new Institutions will involve considerable movement of staff. Under Section 

412 through 425 of the Redraft a more detailed process is suggested for the movement of staff to 

and from the various Institutions in order to ensure security of employment,  pensions and 

benefits for current staff. 

 

Following is an overview of the various proposed staff movements.  
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STAFF MOVEMENTS

From: To:

1 Ministry of Petroleum Head of Civil Service

2 Direct hiring, transfers, secondment Directorate

3 DPR + PI Inspectorate

4 NAPIMS Inspectorate

5 PPPRA Inspectorate

6 COMD Inspectorate

7 PPPRA Authority

8 NAPIMS Authority

9 DPR+PI Authority

10 DPR+PI Agency

11 NAPIMS Agency

12 PPPRA Agency

13 NAPIMS NOC

14 NOC NTCL  
 

 

3.10. Part X ï Interpretation and Citation  

 
Section 426  includes significant proposed changes in definitions in order to improve the Bill.  

These changes include: 

Å modernize the definitions of crude oil, natural gas,  condensates and bitumen 

Å introduce clear definitions of upstream, midstream and downstream petroleum operations 

Å include a definition of fair market value 

Å clarify the concepts of licence, lease, commercial licence and technical licence 

Å create the concepts of marketable gas and marketable gas delivery point,  and 

Å introduce the concepts of wholesale and small customers for gas 
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4.  DRAFTING RULES  
 

A document as important as the possible Petroleum Industry Act will be read all over the world 

by interested investors,  petroleum companies, Nigeriaôs development partners and others. 

 

Due to the significant importance of this possible Petroleum Industry Act,  any potential 

misinterpretation of the wording should be reduced to a minimum. 

 

It is on this basis that the IAT adopted an international drafting convention consistent with that of 

other English speaking nations.   

 

Following is the convention that was adopted by the IAT: 

 

 

1. Interpretation Act 1990 

The Interpretation Act 1990 defines certain rules for interpreting Nigerian legislation.  The 

Redraft was prepared to be consistent with the Interpretation Act 1990.  The Interpretation 

Act permits the use of "he" and "she".   The Interpretation Act provides that enactment 

provisions are not necessary. 

 

2. Drafting Style 

The Act is to be written using as much as possible ordinary language, using technical 

terminology only if precision requires it. Verbs are to be used in the present tense unless the 

context requires an exception. 

Sections are drafted to deal with a single idea or with a group of closely related ideas.  

Sections, subsections, paragraphs and subparagraphs should be kept short where possible-- 

typically one sentence.  However, exceptions are permitted.     

Redundant and archaic words and phrases should be avoided. 

Terms that are not found in standard reference works should be avoided, and when used 

should be defined. Terms from languages other than English should be used only if they are 

generally understood and if there is no equally clear and concise way of expressing the 

concept in English. 

Tables and mathematical formulas are to be used if they make the text clearer and more 

concise. 

Derogations and restrictions ("notwithstanding", "despite" and "subject to") should be 

used sparingly and only if there is an inconsistency. If used it needs to be made clear which 

provision is meant to prevail. 

3. Statements of a Mandatory Nature 
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"Shall" is to be used to impose a duty or (with "not" or "no") a prohibition. "May" is to be 

used to confer or indicate a power, right or choice. 

4. Numbering 

Content of the Act is organized with sections, subsections, paragraphs and subparagraphs.  

Formatting for these are as follows: 

(a) Sections begin with a capital letter, end with a period and are numbered in 

sequence with numbers, for example: 191. 

(b) Subsections within a section begin with a capital letter, end with a period and 

are numbered in sequence with number between brackets, for example: (1). 

(c) Paragraphs within a section or subsection begin with a lower-case letter, end 

with a semicolon and are organized alphabetically between brackets,  for 

example: (a); 

(d) Some sections have many paragraphs, therefore after (z), continue with (aa), 

(ab), etc. 

(e) It is permissible for a section to have numbered paragraphs without division 

into subsections, for example: paragraph (a) of section 191 

(f) Subparagraphs within a paragraph begin with a lower-case letter, end with a 

comma and are numbered in sequence with Roman numbers between 

brackets, for example: (ii), 

(g) This Act has a number of schedules, these are numbered in sequence, for 

example: Schedule 1 

(h) Definitions that  form part of a section or subsection are separated by 

semicolons and begin with a lower-case letter and are not lettered or 

numbered. Subdivisions, if any, within an individual definition take the form 

of paragraphs and are indented, separated by commas, and identified as (a), 

(b), and so forth. 

5. Cross-references 

References to subsections should be as follows:  ñsubsection (3) of section 227 of this Actò 

rather than ñsubsection 227(3) hereofò.  The words ñsectionò and ñsubsectionò should be 

lower case.  However, if a reference is to the same section or subsection there is no need to 

add ñof this Actò.  For instance, references should be ñsubsection 3 of this sectionò or 

ñparagraph (b) of this subsectionò. 

References to paragraphs should be as follows: ñparagraph (g) of subsection (1) of section 

39 of this Actò rather than ñparagraph 39(1)(g)ò. 
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6. Capitalisation 

All words, including defined terms, should be lower case.  However,  the following words 

and any similar words should have upper case in the first letter of the word: 

(a) Names of Acts to which cross reference is made,  for instance: Associated Gas 

Reinjection Act 

(b) Nigeria, Exclusive Economic Zone 

(c) National Assembly, Senate, Gazette, Federation 

(d) President, Minister, Auditor -General, Minister of Finance 

(e) Federal, State and Local Government(s), Government of the Federation, 

Government  

(f) Act, Law, Constitution 

(g) Part (referring to a Part of the Act) 

(h) Names of all the institutions,  the national oil company and their 

abbreviations used in the Bill, for instance: National Petroleum Directorate 

(i) Regulatory Institution, Institution, Federation Account, Treasury, High 

Court  

(j) Service (where this refers to the Federal Inland Revenue Service) 

(k) Names of any organizations, for instance:  Society of Petroleum Engineers 

(l) Board,  Management Committee, Governing Board, Fund 

(m) Chairman, Director,  Director -General, Secretary 

(n) US $, Naira 

(o) Names of months and days, for instance: July, Sunday 

(p) PEL, PPL, PML, OPL, OML, PPTA, LNG, LIBOR and other defined 

abbreviations 

(q) Geographical names, such as: Henry Hub, United States 

7. Definitions 

Words which are in Part X with respect to definitions should be in bold,  for example:  

ñGovernmentò means the government of the Federal Republic of Nigeria. 



GOVERNMENT MEMORANDUM - PETROLEUM INDUSTRY BILL 2009  
  Page 137 
 

Different terms should not be used to express the same meaning and a defined term should 

not be used in a different sense than that of the definition for the defined term.  

8. Spelling 

UK English spelling should be used.  Thus: "licence" is a noun, "license" is a verb, 

"licensee" is the holder of a licence;  "authorisation" should be used rather than 

"authorization"; "capitalise" should be used rather than "capitalize".  

9. Titles 

Titles are used to succinctly indicate the Act's subject-matter. 
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GOVERNMENT MEMORANDUM  

On the Petroleum Industry Bill, 2009 

 

PART I: FUN DAMENTAL OBJECTIVES  
CLAUSE: 

1. Vesting of petroleum and natural gas  

2. Granting of licenses, leases and permits 

3. Management of petroleum resources 

4. Government participation  

5. Transparency and good governance 

6. Environment and air quality emissions 

7. Community development 

8. Nigerian content 

PART II - INSTITUTIONS  

A. The Minister 
9. The Minister 

10. Functions and powers of the Minister 

11. Power to make regulations  

 

B. The National Petroleum Directorate 
12. Establishment of the National Petroleum Directorate 

13. Functions of the Directorate 

14. Governing Board 

15. Director-General  

16. Tenure, remuneration and conditions of service of the Director-General 

17. Directors  

18. Disqualification 

19. Termination  of appointment 

20. Vacation of office 

21. Apointment of new Director -General 

22. Structure of the Directorate  

23. Other staff  

24. Tenure, remuneration and conditions of service  

25. Pensions 

26. Financial provisions 

27. Funding  

28. Funding the Institutions 

29. Insurance provisions 

30. Power to accept gifts 

31. Borrowing powers 

32. Accounts and audits 

33. Annual reports 
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34. Exemption from income tax 

35. Notice of intention to commence suit 

36. Service of notice 

 

C. The Nigerian Petroleum Inspectorate 
37. Establishment of the Nigerian Petroleum Inspectorate 

38. Objects of the Inspectorate 

39. Functions of the Inspectorate 

40. Powers of the Inspectorate 

41. Establishment of a Governing Board    

42. Funding  

43. Special powers 

44. Special units etc. 

45. Duties of the special units 

46. Power of search and arrest with warrant  

47. Power to resolve disputes 

48. Notificat ion of disputes 

49. Resolution of disputes 

50. Arbitration and mediation 

51. Judicial review 

52. Register of decisions 

53. Enforcement of decisions 

D. The Petroleum Products Regulatory Authority 
54. Establishment and scope of the Authority 

55. Objects 

56. Functions 

57. Powers of the Authority 

58. Governing Board of the Authority 

59. Funds  

60. Public hearing 

61. Power to resolve disputes  

62. Publication of guidelines for dispute resolution 

63. Terms and conditions for the resolution of disputes 

64. Registration of determinations 

65. Enforcement of determinations 
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E. National Midstream Regulatory Agency 
66. Establishment and scope of the Agency 

67. Objects 

68. Functions 

69. Powers of the Agency 

70. Governing Board of the Agency 

71. Funds of the Agency 

72. Public hearing 

73. Power to resolve disputes 

74. Publication of guidelines for  dispute resolutions 

75. Terms & conditions for the resolution of disputes 

76. Registration of determinations 

77. Enforcement of determination 

F. Nigerian National Petroleum Company Limited  
78. The National Oil Company 

79. Transfer of assets and liabilities 

80. Guarantees to subsist 

81. Transfer of employees and conditions of service  

82. Notice 

83. The Board 

84. Composition of the Board 

85. Board Committees 

86. Principle of corporate governance to be applied 

87. Responsibilities of the Board 

88. Functions of the Board 

89. Rights of shareholders 

G. The Nigerian Petroleum Research Centre 
90. Establishment of the Nigerian Petroleum Research Centre 

91. Functions of the Centre 

92. Powers of the Centre 

93. Supervisory Council  

94. Powers of the Supervisory Council 

95. Directors of the Centre 

96. Provision of library facilities 

97. Funds of the Centre 

H. National Frontier Exploration Service 
98. Establishment  

99. Objects of the Frontier Service 

100. Functions of the Frontier Service 

101. Powers 

102. The Governing Board of the Frontier Service 
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103. Directors  

104. Funding  

 

I . Petroleum Equalisation Fund 
105. Establishment of the Equalisation Fund 

106. Establishment of the Petroleum Equalisation Fund Management Board 

107. Functions of the Board 

108. Powers of the Board 

109. Utilisation of the Fund 

110. Executive Secretary 

111. Functions 

112. Other officers of the Board 

113. Collection of net surplus revenue 

114. Bridging and equalisation allowances 

115. Claims 

116. Calculation of surplus revenue recoverable 

117. Prescribed dates for payment and penalty for non-payment     

118. Certificate as evidence 

119. Reporting obligations  

120. Dispute settlement 
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J. The Petroleum Technology Development Fund 
121. Establishment of the Petroleum Technology Development Fund  

122. Sources of the Development Fund 

123. Reserve account 

124. Purpose of the Development Fund 

125. Establishment of the Board 

126. Functions of the Board 

127. Duties of Executive Secretary 

128. Investment of Development Fund 

129. Information  

K. Common Provisions with respect to the Inspectorate, 

Authority, Agency, Centre, Frontier Service,the Development 

Fund and for some sections of the Equalisation Fund 
130. Institutions  

131. Functions of the Governing Board 

132. The Director General or Executive Secretary 

133. Tenure, remuneration and conditions of service 

134. Disqualification 

135. Termination of appointment 

136. Vacation of office 

137. Appointment of a new Director-General 

138. Remuneration of members of the Board or Supervisory Council 

139. Secretary  

140. Other staff 

141. Remuneration of other staff 

142. Pensions 

143. Transfer of service 

144. Financial provisions of the Institution 

145. Power to accept grants 

146. Borrowing powers 

147. Annual budget 

148. Accounts, reports and audits 

149. Mid -year and annual reports  

150. Exemption from income tax 

151. Procedures on decisions, orders, public hearing and related matters 

152. Interim orders 

153. Reference to Court  

154. Restrictions on legal proceedings 

155. Service of documents 

156. Judicial review 

157. Service of notice on the Institution 

158. Judgment against the Institution 

159. Indemnity of Governing Board and employees 
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PART  III - UPSTREAM PETROLEUM  
 

A. Incorporated Joint Venture Companies  
160. Establishment of incorporated joint venture companies 

161. Organization of incorporated joint ventures companies 

162. Special provisions relating to shares of an incorporated joint venture company 

163. Special Provisions relating to rents, royalties, taxes and other levies payable by an 

incorporated joint venture company 

164. Special provisions relating to the tax effect of the initial capitalization & creation of 

incorporated joint venture company 

165. Special r ight of parties to the incorporated joint ventures company to purchase 

petroleum and petroleum products 

166. Pro rata dividend distribution  

167. Dividend policy 

168. Special provisions relating to any financing of operations 
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B. Other Upstream Issues 
169. Administration of acreage and vesting of data in the Federal Government.  

170. National grid system 

171. Licences and  leases  

172. Power to enter into contracts 

173. Confidentiality clauses 

174. Petroleum Exploration L icence 

175. Petroleum Prospecting Licence 

176. Duration and area of Petroleum Prospecting L icence 

177. Work commitment, commercial discovery & significant gas discovery during 

Petroleum Prospecting Licence 

178. Commercial discovery & development plan 

179. Unitization  

180. Petroleum Mining Leases 

181. Exclusive r ight to conduct operations 

182. Domestic gas supply obligation 

183. Duration and renewal 

184. Conditions for renewal of lease 

185. Relinquishment 

186. Surrender of licence 

187. Right of ways 

188. Right of ways reserved for  the Inspectorate and the Agency 

189. Award process 

190. Right of participation  

191. Relinquishment from current licenses, leases & marginal fields 

192. Assignment, mergers and acquisitions 

193. Grounds for revocation of licence or lease 

194. Representation permitted before revocation 

195. Fees 

196. Protected objects and flaring 

197. Compensation  

198. Effect of failure to pay compensation 

199. Environmental quality management 

200. Gas flaring penalties 

201. Consultation with State Departments 

202. Financial contribution  for remediation of environmental damage 

203. Abandonment, decommissioning and disposal 

204. Agreement and funding 
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PART IV ï MIDSTREAM & DOWNSTREAM PROJECT 

APPROVAL & LICENSING  

A. Project Approval 
205. Project approval for  midstream petroleum operations  

206. Project approval for  downstream petroleum operations 
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B. Technical  Licensing 
207. Technical licensing by the Agency 

208. Technical licensing by the Authority  

209. Issuance, renewal or modification of technical licences 

210. Advertisement of technical licence applications 

211. Technical licence regulations 

212. Technical licence conditions 

213. Duration of a technical licence 

214. Assignment  

215. Amendment of a technical licence 

216. Contravention and enforcement of technical licence conditions 

217. Surrender of technical licence 

218. Revocation or suspension of technical licence 

219. Mandatory registration with the Regulatory Institution  

220. Preparation of licenses and duplicates,  

221. Register of memorials 

222. Effect of registration 

223. Public access to the registry 

224. Disclosure of confidential or other information 

C. Commercial Licensing 
225. Commercial licensing by the Agency 

226. Commercial licensing by the Authority 

227. Other activities requiring a commercial licence  

228. Commercial licence for a midstream transportation pipeline  

229. Conditions applicable to a commercial licence for a midstream transportation 

pipeline 

230. Commercial licence for a gas transportation network 

231. General duties and powers of a gas transportation network operator 

232. Conditions Applicable to commercial licence for a gas transportation network  

233. Commercial licence to supply gas to wholesale customers 

234. Wholesale customers 

235. Domestic gas supply obligations 

236. Conditions applicable to a commercial licence to supply gas to wholesale customers 

237. Commercial licence to distribute gas 

238. Obligations of a commercial licence to distribute gas 

239. Rights of the licensee of a commercial licence to distribute gas 

240. Conditions applicable to a commercial licence to distribute gas 

241. Other commercial licences 

242. Matters relating to issuance of commercial licences and applications 

243. Advertisement of commercial licence applications 

244. Commercial licence regulations 

245. Commercial licence conditions 

246. Separation of certain licensed activities 

247. Non-discrimination  

248. Duration of a commercial licence 

249. Assignment 
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250. Amendment of a commercial licence 

251. Contravention and enforcement of commercial licence conditions 

252. Surrender of a commercial licence 

253. Revocation or suspension of a commercial licence 

254. Grounds for the revocation of a commercial licence 

255. Mandatory registration with the Regulatory Institution  

256. Register of licenses 

257. Preparation of licenses and duplicates, 

258. Register of memorials 

259. Effect of registration 

260. Public access to the registry 

261. Disclosure of confidential or other information 

Part V ï MIDSTREAM OPERATIONS, DOWNSTREAM 

PRODUCTS AND SPECIAL PROVISIONS WITH 
RESPECT TO NATURAL  GAS 

A. Operations 
262. Deregulation 

263. Refining  

264. Duties of refining companies 

265. Reorganisation of midstream and downstream NOC Assets  

266. Transfer of ownership 

267. Limits on National Transport Logistics Company 

268. Open access  

269. Contract for pipeline capacity 

270. Non-discrimination 

271. Rights to uncommitted capacity in private facilities 

272. Interconnections 

273. Indemnification 

274. Independent pipelines and depots 

275. Tariff methodology 

276. National strategic stock 

277. Operating stock 

278. Price monitoring of petroleum products and natural gas 

279. Powers 

280. Power of inspection 

281. Offences 

282. Penalty  

283. Dispute settlement 

B. Specific Provisions Applicable to Midstream and 

Downstream Gas 
284. Network code 

285. Wholesale gas market 

286. Wholesale customers 
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287. Third party access 

288. Access to transportation and distribution  

289. Disputes in respect of third party access 

290. Gas pricing 

291. Gas pricing principles 

292. Approval and publication of charging structures and tariff and pricing        

        structur es 

293. Wholesale gas prices 

294. Determinations 

295. Customer protection 

296. Provision of service to customers and public service  

297. Competition and market regulation 

298. Power of the Authority to determine abuse of market power 

299. Competition and market monitoring  

300. Offences and penalties 

301. Prohibition on the wrongful use of equipment 

302. Penalty not prescribed 

303. Penalty for refusal to furnish return or supply information  
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C. Domestic Gas Supply Obligations  
304. Domestic gas market management 

305. Domestic gas aggregator 

306. Domestic gas demand requirement 

307. Penalty for non-compliance with the domestic gas supply obligations 

308. Procedure for gas supply 

309. Gas exports 

310. General gas market provisions 

PART VI - INDIGENOUS OIL COMPA NIES AND 

NIGERIAN CONTENT  

A. Indigenous Oil Companies   
311. General terms 

312.  Indigenous participation  

 

B. Nigerian Content and Local Social Responsibility 
313. Nigerian content plan  

314. Host community dividends 

315. Nigerian goods and procurement 

316. Project employment and personnel 

317. Training  

318. Research and development 

319. Reporting & monitoring of the Nigerian content plan. 

320. Implementation provisions 

321. Penalties 

PART VI I -  HEALTH, SAFETY AND ENVIRONMENT  
322. Responsibility over the environment 

323. Compliance with health regulations 

324. Conduct of operations 

325. Obligations of licensee, lessee and contractors 

326. Duty to restore 

327. Development programmes 

328. Compensation 

329. Publications 

Part VIII ï FISCAL PROVISIONS 

A. General matters 
330. Oversight function of the Service 

331. Adjustment factors 
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B. Companies Income Tax 
 

332. General requirement to pay Corporate Income Tax 

C. Rents And Royalties 
333. Rents for licenses & leases 

334. All petroleum production subject to royalties 

335. Royalties in kind or cash 

336. Total royalty rates 

337. Royalty rates based on daily production 

338. Royalty rates based on value 

  

D. Nigerian Hydrocarbon Tax 
339. Requirement to pay  Nigerian Hydrocarbon Tax 

340. Powers and duties 

341. Signature and execution of powers and duties 

342. Service and signature of notices 

343. Charge of tax 

344. Ascertainment of profits   

345. Deductions allowed  

346. Deductions not allowed 

347. Artificial transaction etc. 

348. Assessable profits and losses.   

349. Trade or business sold or transferred to Nigerian company  

350. Trade or business transferred under the Companies Act 

351. Call for returns and information relating to certain assets  

352. Chargeable profits and capital allowances. 

353. Other allowances 

354. Assessable tax. 

355. Partnership, etc 

356. Each company responsible  

357. Manager of companies, etc, to be answerable 

358. Company wound up,  etc. 

359. Avoidance by transfer 

360. Indemnification of representative 

361. Preparation and delivery of accounts and particulars  

362. Roles of Agency, National Oil Company and Inspectorate 

363. Service may call for further information  

364. Power to call for returns, books 

365. Returns of estimated tax 

366. Power of Service to review and reject estimated tax 

367. Extension of periods for making returns 

368. Service to make assessments 

369. Powers to distrain 

370. Additional assessments 

371. Making of assessments 
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372. Notices of assessments 

373. Errors and defects in assessment and notice 

374. Nigerian Hydrocarbon Tax computation 

375. Appeals to Federal High Court against assessments 

376. Assessment to be final and conclusive 

377. Procedure in cases where objection or appeal is pending 

378. Time within which payment is to be made 

379.  Penalty for non-payment of tax and enforcement of payment 

380.  Collection of tax after determination of objection or appeal 

381.  Suit for tax by the Service 

382. Relief in respect of error 

383. Repayment of tax 

384. Penalty for offences 

385. False statements and returns 

386.  Penalties for offences by authorise and unauthorised persons 

387.  Deduction of Nigerian Hydrocarbon Tax at source 

388. Tax assessable on any company 

389. Tax to be payable notwithstanding any proceedings for penalties 

390. Prosecution to be with the sanction of the Service. 

391. Savings for criminal proceedings 

392. Double taxation 

393. Regulations 

 

E. Production Sharing Contract and other Contracts of the 

National Oil  Company 
 

394. Minimum provisions of contracts 

395. Rents, royalties and taxes 

396. Bonuses 

397. Available crude oil, gas and condensate in production sharing contracts. 

398. Valuation 

399. Funding of cost under production sharing contracts 

400. Cost oil, cost gas and cost condensate limits under production sharing  

 contracts 

401. Non-recoverable costs 

402. Cost allocation 

403. Revenes to be credited against recoverable costs 

404. Profit oil, profit gas and profit condensates 

405. Audit procedures 

406. Model contract 

 

F. Miscellaneous Provisions 
 

 407.  Other taxes, duties and levies 

 408.  Electronic management information system 
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 409.  Restriction of powers 

 

PART IX: Repeals, Transitional and Savings Provisions 
 

   410.  Repeals 

   411.  Savings provisions 

   412.  The Directorate 

   413.   Application of all contracts 

   414.  The Inspectorate 

   415.  Cessation of employment 

   416.   Exemption from liability  

   417.   Application of subsisting contracts 

   418.   The Authority  

   419.   Exemption from liability  by a member etc 

       420.   Subsistence of contract 

   421.   The Agency 

   422.   Contracts relating to the agency 

   423.   The Centre 

       424.   Contracts relating to the Centre 

   425.   Staff of the Institutions 

 

PART X- INTERPRETATION AND CITATION  
 

   426.  Interpret ation 

   427.  Citation 
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THE PETROLEUM INDUSTRY BILL 200 9 

A BILL  

FOR 

 An Act to establish the legal and regulatory framework, institutions and regulatory authorities for 

the Nigerian petroleum industry, to establish guidelines for the operation of the upstream, 

midstream and downstream sectors, and for purposes connected with the same. 

 

ENACTED BY THE National Assembly Of The Federal Republic Of Nigeria- 

[Commencement] 

 

PART I: FUNDAMENTAL OBJECTIVES  

 

Vesting of petroleum and natural gas 

1. The property and sovereign ownership of petroleum within Nigeria, its territorial waters, 

the continental shelf and the Exclusive Economic Zone is vested in the Federal 

Government of  Nigeria. 

 

Granting of licences, leases and permits 

2. (1) The Minister shall only  grant a petroleum  prospecting  license or petroleum mining 

lease through the processes established in this Act.  

 

 (2)  A company qualified under terms and conditions prescribed by the relevant 

institutions, may apply for the grant or award of a license or permit as the case may be, in 

accordance with the provisions of this Act,with respect to petroleum exploration licenses 

and any licenses or permits related to midstream or downstream petroleum operations.  

 

Management of petroleum resources 

3. (1) The management and allocation of petroleum resources and their derivatives in Nigeria 

shall be conducted strictly in accordance with the principles of good governance, 

transparency and sustainable development of Nigeria and to maximise the economic value 

and benefits to the Nigerian people 

(2) Subject to subsection (1) of this section, the main criterion for the management of 

petroleum resources shall be the total benefits that accrues to the sovereign state of 

Nigeria. 

 

Government participation  

4. The Minister shall grant licences and leases, pursuant to section 2 of this Act,  on the 

recommendation of the Inspectorate and in the public interest, may impose special terms 

and conditions that are not inconsistent with the provisions of this Act on any such licence 

or lease, including terms and conditions as to:  

 (a) participation by the Federal Government in the venture to which the licence or lease 

relates, on terms to be determined by the Minister  for the licence or lease; and 
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(b) exploitation of any natural gas discovered. 

 

 

Transparency and good governance 

5. In achieving their functions and objectives under this Act, the Institutions and the National 

Oil Company, shall be bound by the principles of the Nigerian Extractive Industries 

Transparency Initiative Act of 2007. 

 

Environment and air quality emissions 

6. (1) The Federal Government shall honour International environmental obligations and 

shall promote energy efficiency and the provision of reliable energy.  

(2) In accordance with the provisions of subsection (1) of this section, the Federal 

Government, shall introduce and enforce integrated health, safety and environmental 

quality management systems with specific quality, effluent and emission targets for oil 

and gas related pollutants, without regard for fuel type such as gas, liquid or solid, in order 

to ensure compliance with international standards. 

 

Community development 

 

7. The Federal Government, in co-operation with the state and local governments and 

communities, shall encourage and ensure the peace and development of the petroleum 

producing areas of the Federation through the implementation of specific projects aimed at 

ameliorating the negative impacts of petroleum activities.  

 

Nigerian content 

8. (1) The Federal Government shall at all times promote the involvement of indigenous 

companies and manpower and the use of locally produced goods and services in all areas 

of the petroleum industry in accordance with existing laws and policies.  

(2) Where any contract for work or services is considered to be within the capabilities of 

Nigerian Companies, in accordance with any law relating to Nigerian content, the tender 

list shall be restricted to Nigerian Companies.  

 

(3) All companies involved in any area of the upstream, midstream or downstream 

petroleum industry shall, as a condition of their licence, lease, technical licence, 

commercial licence, contract or permit, as the case may be, comply with the terms and 

conditions of any law relating to the Nigerian content law in force at the time. 

 

(4) A company that fails to comply with the provisions of Part VI and any local content 

law as determined by the Regulatory Institutions may have any licence, lease, technical 

licence, commercial licence, contract or permit granted to it revoked. 
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PART II - INSTITUTIONS  

A-The Minister 

 

The Minister 

9. The Minister in charge of petroleum resources shall be responsible for the co-ordination of 

the activities of the petroleum industry and shall have overall supervisory functions over 

petroleum operations and all the Institutions of the industry. 

 

Functions and powers of the Minister 

10. The Minister shall: 

a) represent the Federal Government in all transactions between the Government and any 

other person in respect of any matter contemplated by this Act;  

b) exercise supervisory functions over the affairs and operations of the petroleum industry; 

c) report developments in the petroleum industry to the Federal Executive Council 

annually; 

d) advise the Federal Government on all areas pertaining to the oil and gas industry; 

e) administer the petroleum industry through strategies and programmes that may be 

developed by the National Petroleum Directorate; 

f) represent Nigeria at meetings of international organisations that are primarily concerned 

with the petroleum industry; 

g) advise the President as to the appointments of the chief executive officers of the 

Institutions; 

h) have access at all times to: 

i) areas or right of ways covered by existing licences, leases and technical licences or any 

related offices or buildings where information or data are available for inspection under 

this Act, and  

ii) all installations to which this Act applies, including refineries, storage  

depots, plants and stations of every description, for the purpose of inspecting the 

operations conducted therein and enforcing the provisions of this Act and any regulations 

made under it; 

i) have powers to revoke the licences, leases, petroleum exploration licences, technical 

licences and commercial licences upon the advice of the Director-General of the relevant 

institution and consistent with the provisions of this Act;and 

j) have rights of pre-emption of all petroleum and petroleum products marketed under the 

licences, leases and commercial licences in pursuit of national interest. 

 

Power to make regulations  

11. (1) On the recommendations of any of the Directors-General of the Institutions, the 

Minister may by regulations prescribe all matters which under this Act are required and 

necessary to give effect to this Act, including any applicable fees and penalties, consistent 

with the provisions of this Act. 

(2) The Minister may by writing under his hand delegate to the Director-General of the 

appropriate Institution any power conferred on the Minister by or under this Act except 

the power to make regulations.  
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B. -The National Petroleum Directorate 

Establishment of the National Petroleum Directorate 

12. (1) There is established a body to be known as the National Petroleum Directorate (in this 

Act referred to as ñthe Directorateò).  

(2) The Directorate shall: 

(a) be a body corporate with perpetual succession and a common seal. 

(b)  have power to acquire, hold and dispose of property, sue and be sued in its own 

name and subject to this Act may perform all acts that corporate bodies may perform 

by law. 

 

(3) The Directorate shall function as the secretariat of the Minister and shall take over any 

functions which were previously undertaken by the Ministry of Petroleum Resources and 

upon the effective date the Ministry of Petroleum Resources shall cease to exist.  

  

Functions of the Directorate 

13. The functions of the Directorate shall be to: 

a) develop policies and instruments for effective coordination and operations of the  Oil and 

Gas industry for the consideration and approval of the Minister; 

(b) formulate, and develop strategies, implement the petroleum policy and other related 

policies approved for the petroleum industry by the Minister; 

(c) coordinate and pay to the Directorate, the Inspectorate, the Agency and the Centre,  the 

amounts designated for the funding of the said  Institutions in accordance with their approved 

budgets as contained in the  Appropriation Act, and collect any unspent  amounts at the end of 

the financial year  for payment back to the Federation Account; 

(d) liaise and cooperate with the other Institutions, private and public organisations,institutions, 

enterprises and individuals operating in all sectors of the petroleum industry;  

 (e) ensure that the government derives maximum advantage from all  petroleum operations for 

the economic benefit of the people of Nigeria; 

 (f) promote policies that will ensure the conduct of all activities in the petroleum industry in a 

transparent, cost effective,  and competitive manner;  

 (g) promote open and competitive processes for: 

(i) the allocation of licences and leases, and 

(ii) upstream quota allocations and midstream and downstream petroleum and   capacity 

allocations by the Regulatory Institutions; 

(h) advise the Minister on the allocation of licences and leases and criteria and policy for quota 

allocations; 

 (i) formulate and promote policies and strategies to:  

(i) stimulate investment and participation in all areas of the petroleum industry; 

(ii) encourage the use of advanced technology in the petroleum industry; and   

(iii) encourage Nigerian content in the industry; 

(j)  promote measures to increase the national reserves base; 

(k) promote measures to increase productivity in all areas of the petroleum industry; 

(l) promote the use of locally available raw materials; 

(m) promote and ensure the use of Nigerian goods and services in all sectors including 

insurance, finance, and professional services as a first resort, without at any time 

compromising cost, quality and competence; 
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(n) ensure regular consultation with all stakeholders of the Nigerian petroleum industry, 

including but not limited to:  

(i) the petroleum producing companies,  

(ii) all companies operating in all sectors of midstream and the downstream petroleum 

industry,  

(iii) Federal, State and Local Governments, 

(iv) communities residing or conducting activities in areas where petroleum is produced, 

(v) non-governmental organisations directly involved with matters pertaining to the 

petroleum industry, and  

(vi) institutions and professional bodies relevant to the petroleum industry   including the 

Nigerian Society of Engineers, the Society of Petroleum Engineers, the Nigerian Mining and 

Geosciences Society, the Nigerian  Economic Society, the Nigerian Bar Association, 

National Association of Petroleum Explorationists, Nigerian Association of Energy 

Economists and the Nigerian Insitute of Management; 

(o) receive data from the Institutions and all entities operating in the Nigerian petroleum 

industry for the purpose of formulating appropriate policies for the benefit  of the State; 

(p) maintain economic, commercial and technical data relating to all areas of the  industry; 

(q) relate with relevant international agencies, in accordance with the directives of the  Minister; 

(r) promote the peaceful development of all sectors of the petroleum industry, in consultation 

with all stakeholders;  

(s) promote compliance with all legislation by all participants and stakeholders in the  industry; 

(t) initiate periodic reviews of existing policies in the petroleum industry in  consultation with 

the Institutions and all other stakeholders; 

(u) initiate periodic reviews of existing laws and regulations in the petroleum industry  in 

consultation with all stakeholders and recommend improvements thereto; 

(v) conduct annual comprehensive assessments of the impact of development  programmes of 

petroleum companies on communities with a view to evolving  appropriate policies and 

guidelines for oil companies in respect of such programmes; 

(w) initiate measures that promote appropriate and indigenous technology for the  petroleum 

industry in Nigeria; 

(x) have custody on behalf of the Minister of petroleum vested in the Federal Government; and  

(y) perform such other functions as contemplated under this Act or as the Minister may from 

time to time direct, in  accordance with the terms prescribed by this Act. 

 

 

Establishment of a Management Committee 

14. (1) There is established a Management Committee for the Directorate (in this Act referred 

to as ñthe Management Committeeò) which shall have the responsibility for implementing 

the directions of the Minister, and the Management Committee shall consist of: 

 (a) a chairman, who shall be the Minister; 

 (b) the Director-General of the Directorate;and 

 (c) the Directors of the Directorate. 

 

 (2) The Directorate shall appoint a Secretary who shall keep the corporate records and the 

common seal of the Directorate and undertake such other functions as the Director-
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General and the Directorate may from time to time direct.  The Secretary shall be a lawyer 

with a minimum of 10 years post qualification experience.   

 
First Schedule(3) The proceedings of the Management Committee of the Directorate and other ancilliary 

matters shall be regulated as prescribed in the First Schedule to this Act. 

 

Director-General  

15. (1) There shall be a Director-General for the Directorate who shall be appointed by the 

President.  

(2) The Director-General shall be a person with the necessary professional qualifications, 

relevant knowledge and twenty (20) years experience in the petroleum industry and who is 

able to show impartiality and objectivity without any conflict of interest in the petroleum 

industry.  

 

(3) The Director-General shall be the chief executive and accounting officer of the 

Directorate and shall be responsible for running the day-to-day affairs of the Directorate. 

 

(4) The Director-General shall have the status of a permanent secretary of the civil service 

of the Federal Republic of Nigeria. 

 

Tenure, remuneration and conditions of service of the Director-General 

16. (1) The Director-General shall hold office for a period of  5 years and may be reappointed 

for another period of 5 years only, on such terms and conditions as may be specified in the 

letter of appointment. 

(2) The remuneration and conditions of service of the Director-General shall be such as 

would attract qualified professionals within the petroleum industry. 

Directors  

17.  (1) The Minister shall approve the appointment of  Directors to assist the Director-General 

in managing and discharging the responsibilities of the Directorate. 

(2) The persons to be appointed Directors shall have extensive technical or managerial 

knowledge of the petroleum industry and shall be selected through a transparent 

recruitment process pursuant to regulations under this Act. 

 

(3) The remuneration, tenure and conditions of service of the Directors shall be at a level 

sufficient to attract qualified professionals within the petroleum industry.  

Disqualification 

18.  (1) No person shall be appointed a Director General unless he or she is a Nigerian citizen; 

(2) A person shall not be appointed a Director General or Director if  he or she:   

(a) Has in terms of the laws in force in any country: 

(i)   been adjudged or declared bankrupt or insolvent,  

(ii)  made an assignment to, or arrangement or composition with his or her 

creditors which has not been rescinded or set aside, 

(iii) been declared to be of unsound mind, 

(iv) been convicted of an offence involving fraud or dishonesty, or 
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(v)  been disqualified by a competent authority from carrrying out any assignment, 

responsibility or function in his or her professional capacity; or   

(b) has been disqualified by the Securities and Exchange Commission from holding a    

board appointment in any public company. 

 

Termination  of appointment 

19.  The office of the Director-General shall become vacant: 

(a) three months, or such lesser period of time as is acceptable to the President, after 

the Director-General gives notice in writing to the President of his or her resignation; 

(b) if he or she becomes disqualified under the provisions of section 18 of this Act; or 

(c) on the expiration of his or her appointment. 

Removal from office. 

20. The President shall require the Director-General to vacate his or her office if a disciplinary 

committee determines that he or she: 

a) has committed an act of gross misconduct;  

b) has failed to comply with the terms and conditions of his or her office as stipulated by this 

Act; or 

c) suffers from any mental, physical or legal disability which renders him or her incapable 

of executing his or her duties efficiently. 

 

Appointment of a new Director-General 

21. Upon the vacancy of the Director Generalôs office, the President shall, subject to sections 

15 and 18 of this Act, appoint a candidate to fill the vacancy. 

 

Structure of the Directorate 

22.   (1) Upon the advice  of the Director-General, the Minister shall establish such Departments 

for the Directorate as may be deemed necessary. 

 

(2) Each Department shall be headed by a Director. 

 

Other staff  

23.  (1) The Directorate may, from time to time, appoint such experienced professionals as 

staff of the Directorate to assist it in the performance of its functions under this Act. 

(2) The staff of the Directorate appointed under subsection (1) of this section shall be  on 

such terms and conditions of service as the Directorate may prescribe. 

1999 Constitution.(3) Staff of the Directorate shall be public officers as defined in the Constitution of 

the Federal Republic of Nigeria 1999. 

(4) For the purpose of this section, appointment shall include secondment, transfer and 

contract appointments. 

. 
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Tenure, remuneration and conditions of service  

24. The tenure, remuneration, and conditions of service of staff of the Directorate shall be 

such as would attract qualified professionals within the petroleum industry and shall take 

into account: 

(a)  the specialised nature of work to be performed by the staff; 

(b) the need to ensure financial sufficiency of the Directorate; and 

(c) the salaries paid in the private sector to individuals with equivalent responsibilities, 

expertise and skills. 

 

Pensions 

Cap p4 LFN 200425.(1) Service in the Directorate shall be approved service for the purpose of the 

Pensions Reform Act, and accordingly, officers and other persons employed in the Directorate 

shall be entitled to pensions and other benefits as are prescribed in the  Act. 

(2) Subsection (1) of this section does not prohibit the Directorate from appointing a 

person to any office on terms that preclude the grant of a pension or other retirement 

benefits in respect of that office.  

 

(3) In the application of the provisions of the Pensions Reform Act 2004 to the 

Directorate, any power exercisable under that Act by a minister or other authority of the 

Federal Government, other than the power to make regulations, is hereby vested in and 

shall be exercisable by the Directorate and not by any other person or authority. 

 

Financial provisions 

26. (1) The Directorate shall, not later than September in each year, present to the Minister, a 

budget showing the expected revenues and the expenditure which the Directorate proposes 

to expend in respect of the next succeeding financial year.  

 

(2) The Directorate may during a financial year prepare and present to the Minister a 

supplementary budget relating to expenditures which were inadequately represented in the 

annual budget due to unforeseen circumstances. 

 

(3) The Directorate may vary a budget prepared under this section insofar as such 

variation does not increase the total amount of the expenditure provided for in the original 

budget. 

 

(4) The financial year of the Directorate shall be for a period of twelve calendar months 

commencing on the 1
st
 of January in each year.   

 

Funding  

27. (1) The Directorate shall establish and maintain a fund which shall consist of: 

(a) such money as may, from time to time, be appropriated by the National 

Assembly; 

(b) payments received pursuant to the provisions of section 28 of this Act;  

(c) money raised for the purposes of the Directorate by way of gifts, loans and 

grants-in-aid; 
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(d) subscriptions, fees and charges payable to the Directorate; and 

(e) all other monies that may, from time to time, accrue to the Directorate. 

 

(2)  The Directorate shall, from time to time, apply the proceeds of the fund established 

pursuant to subsection (1) of this section- 

(a) to the costs of administration of the Directorate; 

(b) to the payment of salaries, wages, fees or other remuneration or                   allowances, 

pensions and other retirement benefits payable to staff of the Directorate or employees;  

(c) for maintenance of any property acquired or vested in the Directorate; 

Cap.T22 LFN, 2004(d) for the purposes of investment, as prescribed by the Trustees Investments, or any 

other relevant statute; and  

(e) in connection with all or any of the functions of the Directorate as specified under  this 

Act. 

 

Funding the Institutions 

28 (1) Every lessee of a petroleum mining lease shall pay on a monthly basis an amount of US 

$ 0.50 per barrel of crude oil and condensates and US $ 0.01 per Mcf of gas,  determined 

at the measurement points,  into an account of the Directorate domiciled at the Central 

Bank,  designated for the sole purpose of collecting the said value, for the use of, and to be 

shared by: 

 (a) the Directorate; 

 (b) the Inspectorate;  

 (c) the Agency; 

 (d) the Centre; and 

 (e) the Frontier Service; 

 in accordance with approved budgets of each of these Institutions. Where the amounts 

paid to the accounts of the Directorate exceed US$200 million in any year, such excess 

shall be paid to the Federation Account. 

(2) The amounts pursuant to subsection (1) shall be adjusted with the adjustment factor of 

section 331 of this Act or may be adjusted in accordance with guidelines issued by the 

Minister on the advice of the Directorate, and the amounts shall be  

 (a) at least the value of the combined total budgets of the Directorate, the Inspectorate,  the 

 Agency, the Centre, and the Frontier Service; and 

 (b) appropriated by the National Assembly. 

 

(3) Subject to the terms of subsection (1) of this section,the Directorate shall pay to the 

Directorate, the Inspectorate, the Agency, the Centre and the Frontier Service within thirty 

days from the commencement of the financial year the amounts pursuant to subsection (1) 

of this section. 

(4) At the end of the financial year, any funds not utilized shall be returned by the 

Inspectorate, the Agency, the Centre and the Frontier Service to the Directorate, and the 

Directorate shall return the said amounts to the Federation Account  including any 

unencumbered funds of the Directorate itself. 
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(5) Any payments by companies under subsection (1) of this section, may be credited by the 

companies against any obligations to pay royalties under Part VIII of this Act. 

 

Insurance provisions 

29. In order to accelerate the expansion of the Nigerian insurance and capital market, the  

Directorate shall support policies that would make it mandatory for operators in the 

petroleum industry in Nigeria to first utilize the Nigerian insurance and capital markets 

before resorting to the international market, for the purpose of insuring their assets and 

raising capital. 

 

Power to accept gifts 

30.  (1) The Directorate may accept gifts of money or other property upon such terms and 

conditions, if any, as may be specified by the person or organisation making the gift 

provided such gifts are not inconsistent with the objectives and functions of the 

Directorate under this Act. 

(2) Nothing in subsection (1) of this section or in this Act shall be construed to allow the 

Director-General and other staff of the Directorate to accept gifts for their personal use. 

 

Borrowing powers 

31. The Directorate may, with the consent of the Minister of Finance, borrow money as may 

be required by the Directorate for the exercise of its functions under this Act, on such 

terms and conditions as the Minister may determine. 

 

Accounts and audits 

32. The Directorate shall keep proper accounts of its income and expenditure in respect of 

each year and shall cause its accounts to be audited within six months after the end of each 

year by auditors appointed in accordance with guidelines published by the Auditor-

General for the Federation. 

 

Annual reports 

33. The Directorate shall prepare and submit to the Minister, the President and the Minister of 

Finance not later than the month of July in each year a report in such form as the Minister 

may direct, on the activities of the Directorate during the immediately preceding year, and 

shall include in such report a copy of the audited accounts of the Directorate for the year 

and the Auditor-Generalôs report thereon. 

 

Exemption from income tax 

34. (1) All income derived by the Directorate from the sources specified in section 27(1) of 

this Act shall be exempt from income tax. 

(2) Where contributions to the fund of the Directorate are made by a person subject to tax 

under the provisions of any law in force in Nigeria, all such contributions shall be tax 

deductible.  
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Notice of intention to commence suit 

35. (1) No suit shall be commenced against the Directorate before the expiration of a period of 

three months after written notice of intention to commence the suit shall have been served 

on the Directorate by the intending plaintiff or his agent. 

(2) The notice shall clearly state the: 

(a) cause of action; 

(b) particulars of the claim; 

(c) name, address for service and place of abode of the intending plaintiff; and  

(d) relief claimed by the plaintiff.  

 

Service of notice 

36. The notice referred to in subsection (2) of section 35 of this Act includes any summons, 

notice or other document required or authorised to be served on the Directorate under the 

provisions of this Act or any other enactment or law, may be served by: 

(a) delivering the same to the Director General or any Director of the Directorate; or 

(b) sending it by registered post addressed to the Director General at the head office of the 

Directorate. 

 

C -The Nigerian Petroleum Inspectorate 

Establishment of the Nigerian Petroleum Inspectorate 

37. (1) There is established a body to be known as the Nigerian Petroleum Inspectorate (in 

this Act referred to as ñthe Inspectorateò) which shall be a body corporate with perpetual 

succession and a common seal. 

 (2) The Inspectorate shall have power to acquire, hold and dispose of property, sue and be 

sued in its own name and subject to this Act may perform all acts that corporate bodies 

may perform by law. 

 (3) The Inspectorate shall be successor to the assets and liabilities of the Petroleum 

Inspectorate of the Nigerian National Petroleum Corporation and the Department of 

Petroleum Resources of the Ministry of Petroleum Resources upon the commencement of 

this Act.  

 (4)  All provisions of Part II -K of this Act shall apply to the Inspectorate. 

 

Objects of the Inspectorate 

38. The objects of the Inspectorate shall be to: 

(a) organise and regulate the technical and commercial activities of the  upstream 

petroleum operations; 

(b) ensure the efficient, safe, effective and sustainable infrastructural development of 

upstream petroleum operations; 

(c)  monitor and approve costs in the upstream petroleum operations of Nigeria; 

(d) ensure that all activities in upstream petroleum operations are carried out in such a 

manner that will realize or achieve optimal Government revenues; 
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(e) promote the healthy, safe and efficient conduct of activities in the  upstream petroleum 

operations in an environmentally acceptable manner;and 

(f) ensure the maintenance of standards and specifications which apply to the upstream 

petroleum operations. 

 

Functions of the Inspectorate 

39 (1) The Technical functions of the Inspectorate shall be to: 

( a) enforce and administer policies, laws and regulations relating to technical 

aspects of upstream petroleum operations;  

(b) ensure and enforce compliance with the terms and conditions of all licences 

and leases issued in respect of the exploration and production for upstream 

petroleum operations;  

(c) ensure and enforce the compliance of all permits issued for     

upstream petroleum operations; 

(d) enforce approved regulations and standards relating to operations  

of the upstream petroleum sector, including oil and gas evaluation and management, 

upstream gas gathering, gas treatment and flares elimination;  

(e) keep a register of all permits and PELs issued for upstream petroleum operations by 

the Inspectorate and PPLs and PMLs granted by the Minister and any renewals, 

amendments, suspensions or revocations thereof; 

(f) carry out enquiries, tests, audits or investigations and take such other steps as may be 

necessary to monitor the activities of licensees or lessees and to secure and  enforce 

compliance with licence or lease terms and conditions for upstream petroleum operations; 

(g)set and establish standards relating to technical aspects of the upstream petroleum 

operations, including environmental standards, which shall be established in collaboration 

with the Federal Ministry of Environment or any other relevant agency; 

(h)ensure adherenc to environmental standards that may be established by the government 

by  all operators and companies involved in any activity pertaining to the upstream 

petroleum operations;  

(i)establish, monitor and regulate safety measures relating to the management of 

petroleum reserves and installations as well as exploration, development and production 

activities within the onshore and offshore territory of Nigeria, including the Exclusive 

Economic Zone, where applicable for upstream petroleum operations; 

(j)undertake evaluation of national reserves and reservoir management studies; 

(k) administer all licences and leases for upstream petroleum operations granted by the 

Minister to any company, in accordance with prescribed terms; 

(l) assist the relevant entity under applicable legislation with conducting regular audits of 

the operations of operators and companies engaged in all aspects relating to exploration, 

production and development of crude oil and natural gas, including oil service companies, 

in order to ensure compliance with Nigerian Content requirements for upstream petroleum 

operations; 

(m) maintain a petroleum industry data bank comprising all data acquired by or given to 

the Inspectorate in the exercise of its statutory functions; 

(n)supervise and ensure accurate calibration and certification of equipment used for fiscal 

measures for upstream petroleum operations; 
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(o)publish reports and statistics on activities in the Nigerian upstream petroleum 

operations and related matters that may be required, in the interests of the growth of the 

sector; 

(p)advise the Minister on fiscal and other issues to enhance the operations of the 

petroleum sector and improve the benefits to Government from the sector; 

(q)issue permits and any other authorisations necessary for all technical activities 

connected with, but not limited to the following: 

(i) Seismic, 

(ii)  Drilling, and 

(iii ) design and construction of all facilities for upstream petroleum operations ; 

(r) set standards for the design, procurement, construction, operation and maintenance of 

all plants, installations and facilities that pertain to upstream petroleum operations; 

(s) establish special laboratories with capabilities for data storage and testing, quality 

assurance and certification for upstream petroleum operations; 

(t) perform technical evaluation and reviews required to evaluate and decide on 

submissions made to the Inspectorate by operators involved in upstream petroleum 

operations; 

(u) keep records, data and reports obtained from upstream petroleum operations,as may be 

required under any statute and giving any directive to any person, company or entity in 

respect thereof; 

(v) ensure the promotion of the safe, orderly and optimal development of the upstream 

petroleum operations in the overall interest of the people of Nigeria; 

(w) undertake by itself or through qualified expertise any of the foregoing and such other 

activities as are necessary or expedient for giving full effect to the provisions of this Act; 

(x) manage and administer, on behalf of the State and people of Nigeria, all unallocated 

acreage of crude oil and natural gas and all upstream petroleum data;  

(y) conduct bidding rounds for the award of petroleum prospecting licenses and petroleum 

mining leases pursuant to the provisions of this Act;  

(z) to enforce the right of parties in the upstream petroleum operations; and 

(aa) perform such other functions as contemplated under this Act or as the Minister may 

from time to time direct, in  accordance with the terms prescribed by this Act. 

 

(2). The cost and commercial functions of the Inspectorate shall be: 

(a) to approve the general commercial concept of the overall design for all field 

development programmes in the upstream petroleum operations; 

(b) to superintend and oversee the activities of all operators to which this Part II-C applies 

in the upstream petroleum operations in all areas pertaining to cost control and in 

pursuance of this, to approve commercial aspects of work programmes and field 

development plans for all operators in the upstream petroleum operations, including the 

National Oil Company; 

(c) to provide regular cost information to the Directorate  for the purpose of allocating 

petroleum quotas to cost effective operators;  

(d) to develop cost benchmarks for the evaluation of opportunities in the upstream 

petroleum operations in a manner that takes into account petroleum industry specific 

issues, such as field size, depths of reservoirs, location of operations, technology applied, 

production methods and petroleum quality. A copy of any benchmarking report shall be 

forwarded to the Service; 
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(e) compute, determine, assess and ensure payment of  royalties, rentals, fees, and other 

charges for upstream petroleum operations as stipulated in this Act and any regulations 

made hereunder;  

(f) advise the National Oil Company to dispose available royalty Oil as the case may be on 

behalf of the Federal Government; and  

(g) to liaise with the Federal Inland Revenue Service on cost deductions under the relevant 

provisions of this Act and any other law in force. 

 

(3).The technical and commercial functions of the Inspectorate as provided shall be 

carried out by separate departments within the Inspectorate. 

 

Powers of the Inspectorate 

40.  The Inspectorate shall have power to: 

(a) enforce the provisions of: 

(i) this Part II-C and any regulations made thereunder, 

(ii) any enactments prescribing activities of the petroleum industry made prior  to this Part 

II -C and any regulations made in pursuance of powers given under  them, and 

(iii) any technical regulations referring to, or formerly administered by the  Department of 

Petroleum Resources of the Ministry of Petroleum Resources  or the former Petroleum 

Inspectorate of the Nigerian National Petroleum  Corporation; 

(b) order the sealing up of any premises whatsoever, including any facility or plant 

engaged in upstream petroleum operations, where there has been a contravention of  this 

Act or any other related law; 

(c) in respect of the upstream petroleum operations and as and when necessary, issue 

technical guidelines on the generation, use, storage and transportation of radioactive 

sources and materials, in line with directives from the Nigerian Nuclear Regulatory 

Authority; 

(d) set standards and enforce the application of new technologies in the upstream 

petroleum operations;and 

 

(e) do such other things as are necessary and expedient for the effective and full discharge 

of any of its functions under this Act. 

 

Establishment of a Governing Board  

41. (1) There is established a Governing Board of the Inspectorate (in this Part II-C referred to 

as ñthe Governing Boardò) which shall be responsible for the management of the 

Inspectorate and shall consist of: 

(a) a chairman to be appointed by the President;   

(b) one representative of the National Petroleum Directorate not below the rank of a 

Director; 

(c) one representative each of the Agency and the Authority; 

(d) two persons to be approved by the  Minister being persons who by reason of their 

ability, experience and specialized  knowledge of the petroleum industry are selected 

pursuant to the Regulations;  

(e) three Directors who are full time staff of the Inspectorate approved by the Minister and 

are selected pursuant to the Regulations; and 
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(f) the Director-General of the Inspectorate. 

 

(2)  The persons appointed pursuant to paragraphs (a) (d) and (e) of subsection (1) of this 

section  shall hold office for a period of 4 years subject to re-appointment for another 

period of 4 years  only on such terms and conditions as may be specified in their letters of 

appointment. 

 

(3) Appointments to the Board shall be part- time. 

 

Second Schedule(4) The proceedings of the Board of the Inspectorate and other ancillary matters shall 

be as prescribed in the Second Schedule to this Act. 

 

Funding  

42.  (1) The Inspectorate shall establish and maintain a fund which shall consist of: 

(a) such money as may be appropriated to the Inspectorate from time to time by the 

National Assembly for the purposes of this Act; 

(b) a portion to be paid to the Inspectorate from the Directorate in accordance with the 

budget of the Inspectorate and the provisions of section 28 of this Act; 

(c) charges that the Minister may approve to be imposed from time to time on petroleum 

producers as well as contractors and other companies operating in the upstream petroleum 

operations; 

(d) fees paid in respect of services performed by the Inspectorate as contained in 

regulations made by the Minister on the recommendation of the Inspectorate; 

(e) income received from publications produced by the Inspectorate; 

(f) fees for reviews of environmental impact assessment reports and environmental 

evaluation reports and other related activities; 

(g) fees for services rendered to non-petroleum producing companies and service 

companies and for other services performed generally in the upstream sector; and 

(h) such money as may be received by the Inspectorate either in the course of its 

operations, in relation to the exercise of its powers and functions under this Act or in 

respect of any property vested in the Inspectorate. 

(2) The Inspectorate shall apply the proceeds of the Fund under subsection (1) of this 

section: 

(a) to meet the administrative and operating costs of the Inspectorate; 

(b) to the payment of: 

(i)salaries, 

(ii) fees or other remunerations or allowances, and  

(iii) pensions and other retirement benefits payable to members of the 

Inspectorate or its employees; 

(c) for the maintenance of property acquired by, or vested in the Inspectorate; 

Cap. T22, LFN 2004 (d) for purposes of investment, as prescribed by the Trustee Investments Act or  

any other relevant statute; and  

(e) in connection with carrying out its functions under this Act. 
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(3) Any funds in excess of the requirements of the Inspectorate shall be paid to the 

designated account of the Federation Account.  

 

Special powers 

43. The Inspectorate shall have power to investigate any person or organisation in relation to 

any of its functions or powers under this Act and in order to ascertain any violation of the 

provisions of this Act. 

 

Special units etc. 

44. (1) For effective conduct of its functions, the Inspectorate shall have the following special 

units: 

(a) Investigation Unit; and  

(b) Prosecution Unit. 

 

(2) Notwithstanding the provisions of subsection (1) of this section, the Inspectorate may 

set up technical committees to assist in the performance of its functions under this Act. 

 

Duties of the special units 

45. (1) The Investigation Unit shall, while ensuring that due process is followed: 

(a) investigate offences under this Act; 

(b) collaborate with other government agencies and persons in relation to the detection or 

prosecution of offences under this Act; 

(c) maintain surveillance on oil and gas installations, premises and vessels where it has 

reason to believe that illegal petroleum operations are going on; and 

(d) have power to search, seize, detain and recommend for prosecution, any person 

suspected to have engaged or be engaged in illegal activities in relation to petroleum or in 

relation to any provision of this Act or any other enactment administered or enforced by 

the Inspectorate. 

 

(2) The Prosecution Unit shall: 

(a) prosecute offenders under this Act; 

(b) support the Investigation Unit with legal advice and assistance where required; 

(c) conduct such legal proceedings as may be necessary towards the enforcement of this 

Act; and 

(d) perform such other duties as the Inspectorate may refer to it from time to time. 

 

Power of search and arrest with warrant  

46. For the purposes of this Act, an officer of the Investigation Unit shall with a warrant 

obtained from a Federal High Court judge:  

(a) enter and search any premises or carrier including vehicles or any other 

instrumentalities whatsoever which he or she has reason to believe is connected with the 

commission of an offence; 

(b) arrest any person whom he or she reasonably believes to have committed an offence in 

respect of matters under the authority of the Inspectorate; and 
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(c) seize any item or substance which he or she reasonably believes to have been used in 

the commission of an offence under this Act. 

 

Power to resolve disputes 

47. (1) The Inspectorate shall have the power to resolve disputes between persons who are 

subject to this part II -C and between any such persons and other persons regarding any 

matter under this part II -C with the exception of matters: 

(a) regulated by the Authority or Agency; or 

(b) specifically and primarily governed by any other enactment in force and regulated by 

any other organ established for that purpose.  

 

(2) No dispute shall be referred to the Inspectorate by any person unless an attempt has 

been made by the parties concerned to resolve the dispute through negotiation. 

 

(3) The Inspectorate shall convene to resolve a dispute if it is satisfied that: 

(a) an agreement may not be reached, or shall not be reached between the parties to the 

dispute within a reasonable time; 

(b) the notification of the dispute is not trivial, frivolous, or vexatious; and 

(c) the resolution of the dispute would promote the objectives of this Act and any 

subsidiary legislation. 

 

(4) If one of the parties to the dispute has provided an undertaking that is relevant to the 

subject matter of the dispute and the Inspectorate, and has registered the undertaking, the 

parties may adopt the conditions of the undertaking for the purposes of resolving the 

dispute. 

 

Notification of disputes 

48. (1) Where a party to a dispute in respect of a matter regulated by the Inspectorate so 

desires, that party shall write to notify the Inspectorate as to the existence of the dispute 

and to request the intervention of the Inspectorate. 

(2) The Inspectorate may intervene to resolve a dispute under this Act only if it is notified 

in writing of the dispute and requested by either or both parties to intervene. 

 

(3) The Inspectorate shall publish guidelines setting out the principles and procedures that 

it may take into account in resolving disputes or a class of disputes under this Part II -C. 

 

(4) Upon receipt of the notification of the dispute referred to in subsection (1) of this 

section, the Inspectorate shall, as soon as practicable, convene to resolve the dispute. 

 

Resolution of disputes 

49.  (1) In carrying out its functions the Inspectorate: 

(a) shall always be guided by the objective of establishing a sustained dispute-resolution 

process that is fair, just, economical and effective; 

(b)shall at all times, endeavour to act according to the ethics of justice and the merits of 

each case; and 

(c) shall not be bound by technicalities, legal form or rules of evidence. 
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(2) The terms and conditions of any determination of the Inspectorate under this Act shall 

be in writing and shall state the Inspectorateôs reasons and the Inspectorate shall provide 

the parties to the dispute with a copy of its decision as soon as practicable. 

 

(3) The costs of the Inspectorate in making a determination shall be paid in accordance 

with terms and conditions agreed by the parties prior to the commencement of the dispute 

resolution process. 

 

Arbitration and mediation 

50.  (1) For the purpose of the resolution of disputes the Inspectorate may act either as an 

arbitrator or mediator, except in disputes in which the Inspectorate is a        party. 

(2) When acting as an arbitrator the Inspectorate shall issue a decision on the matter. 

 

(3) The Inspectorate may if it so wishes, appoint a person acceptable to all the parties to 

act as mediator or arbitrator on its behalf in respect of any dispute before it and the 

decision of the arbitrator shall be regarded as being the decision of the Inspectorate. 

 

(4) Any decision of the Inspectorate shall be binding on the parties to the dispute. 

Cap A19 LFN, 2004 (5) In disputes in which the Inspectorate is a party, the relevant provisions of the 

Arbitration and Conciliation Act, shall apply.  

 

Judicial review 

51. (1) An aggrieved person shall have a right of appeal to the Federal High Court for a 

judicial review of questions of law and process pertaining to a determination or other 

action of the Inspectorate. 

 (2) Any determination or other action of the Inspectorate, that is the subject matter of the 

application for judicial review shall subsist and remain binding and valid until it is 

expressly reversed in a final judgement or order of the Federal High Court.  

 

Register of decisions 

52. (1) The Inspectorate shall keep a register containing all decisions it makes for the purpose 

of the resolution of disputes. 

(2) The register shall contain: 

(a) the names of the parties to the dispute; 

(b) a general description of the matter pertaining to the decision; and 

(c) the date of the decision. 

 

Enforcement of decisions 

53. (1) A decision made by the Inspectorate under this Part II-C may be enforced by the Court 

as if the decision is a judgement of such Court.  

(2) No certificate under subsection (1) of this section is required if the enforcement action 

is taken by the Inspectorate under this section. 
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D- The Petroleum Products Regulatory Authority 

 

Establishment and scope of the Authority 

54. (1) There is established a body to be known as the Petroleum Products Regulatory 

Authority, (in this Act referred to as   ñthe Authorityò) which shall be a body corporate 

with perpetual succession and a common seal.  

(2) The Authority shall have power to acquire, hold and dispose of property, sue and be 

sued in its own name and subject to this Act perform all acts that corporate bodies may 

perform by law. 

 

(3) The Authority shall be responsible for the  technical and commercial regulation of   the 

downstream petroleum operations.  

 

(4) All objects and functions of the Authority in this part II - D are in respect of 

downstream petroleum operations. 

(5)  All provisions of Part II -K of this Act shall apply to the Authority. 

 

Objects 

55.  The objects of the Authority shall be: 

(a) to promote the implementation of national technical and commercial policies for the 

downstream petroleum operations; 

(b) to promote the efficient, effective and sustainable technical and commercial 

development of the downstream petroleum operations; 

(c) to promote the efficient technical and commercial development and operation of the 

distribution network for the downstream petroleum operations; 

(d) to encourage and facilitate investments in the downstream petroleum operations; 

(e) to organise and regulate technical and commercial activities of the downstream 

petroleum operations; 

(f) to promote, where appropriate, competitive markets for gas and gas services in the 

downstream petroleum operations; 

(g) to promote the distribution of gas and petroleum products in the Downstream 

Petroleum Operation throughout Nigeria; 

(h) to promote conditions that will enable petroleum products and gas, supply and 

distribution activities to be carried out on an equitable basis while protecting the rights and 

interests of licensees, customers and other stakeholders; 

(i) to provide pricing framework for  downstream gas and petroleum products based on the 

fair market value with the exception of the gas prices determined pursuant to subsection 

(5) of section 304 of this Act; and 

(j) to promote security of gas supply, market development and competition. 

 

Functions 

56. (1) The functions of the Authority shall be: 

(a) to regulate and co-ordinate the commercial activities of the downstream petroleum 

operations in Nigeria in a non-discriminatory and transparent manner; 

(b) the regulation of commercial downstream activities to  include establishment of 

methodology for calculating  the fair market value of petroleum products   
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(c) to regulate on bulk storage and distribution and to set rules for petroleum products; 

petroleum product pipelines and regional storage depots; 

(d) issue and regulate technical and commercial licences and any other authorisations 

necessary for all downstream petroleum operations; 

(e) enforce compliance with the terms and conditions of technical and commercial licences 

issued by the Authority; 

(f) keep a register of all technical and commercial licences issued and any renewals, 

amendments, suspensions or revocations thereof; 

(g) carry out enquiries, audits or investigations and take such other steps as may be 

necessary to  monitor the activities of licensees and to secure and enforce compliance with 

technical and commercial licence terms and conditions; 

(h) ensure security of fuel supply, market development and the development of 

competition; 

(i) ensure the provision of third party access to the downstream products transportation 

and distribution networks; 

(j)  develop market rules for trading in wholesale gas supplies to downstream gas 

distributors, following consultation with relevant stakeholders at such time as the 

Authority declares the need to have arisen; 

(k) establish customer protection measures in accordance with the provisions of this Act; 

(l) undertake consultation with customers, licensees and industryôs participants affected by 

or with an interest in those of its decisions that have the potential to affect them and 

consider any responses to the consultation; 

(m) publish those decisions, directions or determinations that have implications for 

customers and industry participants together with the reasons for the decision, direction or 

determination; 

(n) promote the interests of customers taking into account the ability of licensees to 

effectively finance their licensed activities, provided that the Authority shall not be liable 

for any difficulties arising out of the inefficient or negligent operation of licensed 

activities by licensees; 

(o) promote the principles of sustainable resource and infrastructural development through 

the efficient supply and use of downstream gas and petroleum products; 

(p) promote competition and private sector participation in the downstream petroleum 

operations, when and where feasible; 

(q) ensure that all economic and practical demands for downstream gas are met; 

(r) to regulate and ensure the supply, distribution, marketing and retail of  petroleum 

products; 

(s) to administer and monitor the national operating and strategic stocks as set by the 

Minister; 

(t) to monitor and enforce the actual application of petroleum product pricing formulae or 

framework for regulated products; 

(u) to monitor market behaviour including the development and maintenance of 

competitive markets in the downstream petroleum operations;  

(v) to arrest situations of abuse of dominant power and restrictive business practices in the 

downstream petroleum operations; 

(w) to enforce customer rights in relation to petroleum products and services; 

(x) to establish appropriate dispute settlement mechanism relating to the commercial 

rights and obligations of operators and customers in the Downstream Petroluem 

Operations; 
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(y) establish, monitor and regulate technical, health, environmental and safety measures 

relating to the management of downstream assets, including but not limited to petroleum 

depots and distribution pipelines, and downstream gas distribution networks; 

(z) monitor and specify technical and safety controls on wholesale marketing,  retail 

marketing, and bunkering of petroleum products; 

(aa) inspect the metering of pumps and any other facilities at downstream retail outlets to 

ensure compliance with safety standards; 

(ab) issue permits, technical licences and any other authorisations necessary for all 

technical activities connected with: 

(i) downstream product operations, and 

(ii)  downstream gas distribution operations;  

(ac) set standards for the design, procurement, construction, operation and  maintenance of 

all plants installations and facilities that pertain to the downstream  petroleum operations; 

(ad) establish special laboratories with capabilities for data storage and testing, quality 

assurance and certification of  gas and petroleum products and their  derivatives, in the 

downstream petroleum operations; 

(ae) keep records, data and reports obtained and classifying such records, data or  reports 

as may be required under any statute and giving any directive to any person,  company or 

entity in respect thereof;  

(af) ensure the promotion of the safe, orderly and optimal development of the downstream 

petroleum operations  in the overall interest of the people of Nigeria;  

(ag) to enforce the right of parties in the downstream petroleum operations; and  

(ah) perform such other functions as contemplated under this Act or as the Minister may 

from time to time direct, in  accordance with the terms prescribed by this Act. 

 

(2) The Authority in furtherance of the functions stated in subsection (1) of this section 

shall: 

(a) establish parameters and codes of conduct for all operators in the downstream 

petroleum operations; 

(b) monitor the financial viability of all operators in the downstream petroleum operations; 

(c) promote transparency within the Authority and amongst the operators; 

(d) develop and maintain a data base on the downstream petroleum operations particularly 

such data relating to the construction, conversion and operation of petroleum product and 

gas distribution pipelines, loading and storage facilities and make such information public;  

(e) advise government and other agencies on commercial matters  relating to prices of 

petroleum products; and 

(f) undertake such related activities as are necessary for the efficient execution of its 

objects. 

 

(3) The technical and commercial functions of the Authority as provided herein shall be 

carried out by separate departments within the Authority. 

 

Powers of the Authority 

57. The Authority shall have the power: 

(a) to modify, extend, renew, suspend and revoke any technical or commercial licence 

issued by it pursuant to the provisions of this Part II -D; 
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(b) to make recommendations to the Minister for the issuance, amendment or repeal of any 

regulations relevant to the provisions or requirements of this Act; 

(c) to monitor and  enforce the application of pricing  methodologies by licensees in 

accordance with the provisions of this Act; 

(d) subject to paragraph (e) of this section, to request and obtain any information or any 

document concerning licensed activities in the downstream petroleum operations from any 

licensee notwithstanding that they may contain business secrets, provided that any such 

information or documents shall be restricted to those which a company can be compelled 

to produce as evidence in a civil proceeding in a court of law; 

(e) where it considers it to be in the public interest- 

(i) publish information provided by licensees, and 

(ii) require licensees to publish certain information; 

(f) to impose and enforce relevant technical and commercial licence conditions and to 

enforce the specific requirements of the Act; 

(g) to institute legal proceedings against licensees for failure to comply with technical or 

commercial licence conditions or other `requirements of the Act; 

(h) subject to the provisions of this Act, to issue legally binding determinations in respect 

of any dispute brought before it; and 

(i) to enforce the provisions of : 

(i) any enactment and regulation prescribing activities of the Downstream Petroleum  

Operations made prior to the commencement of this Act, and 

(ii) any regulations referring to, or formerly adminstered by the Petroleum Products 

Pricing and Regulatory Agency. 

(j) do such other things as are necessary and expedient for the effective and full discharge 

of any of its functions under this Act. 

 

 

Governing Board of the Authority  

58. (1) There is established for the Authority  a Governing Board which shall consist of: 

(a) a Chairman appointed by the President;  

(b) one representative of the National Petroleum Directorate; 

(c) one representative each of the Inspectorate and the Agency; 

(d) two persons to be approved by the  Minister being persons who by reason of their 

ability, experience and specialized  knowledge of the petroleum industry are selected 

pursuant to the Regulations;  

(e) three Directors who are full time staff of the Authority approved by the Minister and 

are selected pursuant to the Regulations;and 

(f) the Director-General of the Authority.  

 

(2) The persons appointed under paragraphs (a) and (f) of subsection(1) of this section 

shall hold their membership  for 4 years subject to re-appointment for another period of 4 

years only on such terms and conditions as may be specified in their letters of 

appointment. 

 

(3) Members of the Governing Board shall be persons of cognate experience in the areas 

of: 
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(a) logistics, bulk transportation and storage and distribution and marketing of petroleum 

products and gas; 

(b)  accountancy, administration, economics, finance or law; and 

gas infrastructure, commercialisation and marketing. 

Third Schedule (4) The proceedings of the Board of the Authority and other ancillary matters shall be 

regulated as prescribed in the Third Schedule to this Act. 

 

Funds  

59. (1) The Authority shall maintain a fund from which both the capital and recurrent 

expenditure   of the Authority shall be defrayed and which shall consist of: 

(a) fees, charges and other income accruing to the Authority from  things done by it 

under this Act; 

(b) an administrative charge of 0.3% of the price of a litre of annual average 

consumption of white products per day to be inserted into the template; 

(c) administrative charges to be decided by the Authority in respect of liquefied 

petroleum gas, compressed natural gas and any other fuel;  

(d) fees and charges paid in respect of any services performed by the  Authority 

including charges for mediation, arbitration, administrative and other services that the 

Authority may render in the course of the discharge of its functions; 

(e) rents from the Authorityôs property; 

(f) charges that may be imposed by the Authority upon any company or individual in the 

course of discharge of its functions; 

(g) loans and grants-in-aid from national, bilateral and multilateral agencies; and 

(h) such other money as may be received by the Authority in the course of its operations 

or in relation to the exercise of its powers and functions under this Act. 

 

(2) The Authority shall apply the proceeds of the Fund established under subsection (1) 

of this section: 

(a) to meet the administration and operating costs of the Authority; 

(b) to the payment of- 

(i) salaries, 

(ii)  fees or other remunerations or allowances, and  

(iii)  pensions and other retirement benefits payable to members of the Authority or its 

employees; 

(c) for the maintenance of property acquired by, or vested in the Authority; and 

Cap. T22, LFN 2004 (d) for purposes of investment; as prescribed by the Trustee Investments Act, or 

any other relevant statute; and in connection with carrying out its functions under 

this Act. 

 

Public hearing 

60 (1) The Authority may hold a hearing of any matter which under this Act or any other 

enactment it is required or permitted to conduct or on which it is required or permitted to 

take any action. 

(2) The Authority shall hold public hearings on matters regulated by the Authority, which 

the Authority determines to be of sufficient interest to the public. 
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(3) Where the Authority is required to or otherwise decides to hold a hearing, all persons 

having interest in such matter shall as far as is practicable be notified of the questions in 

issue and given adequate opportunities to make representations. 

 

 

Power to resolve disputes  

61. (1) The Authority shall have the power to resolve disputes between:  

(a) persons whose activities are regulated by the Authority; and  

(b) between such persons and other parties regarding any matter under this Part II -D and 

in respect of any subsidiary legislation made by the Minister in respect of activities of the 

Authority or the Petroleum Equalisation Fund. 

 

(2) No dispute shall be referred to the Authority unless- 

(a) an attempt has been made by the parties concerned to resolve the dispute through 

negotiation;  

(b) a resolution cannot be reached under any other relevant or applicable dispute 

resolution procedure prescribed by this part, including but not limited to those 

pertaining to the wholesale market and the network code; and 

(c) both parties are granted the opportunity to present their respective cases to the 

Authority. 

 

(3) For purpose of the resolution of disputes, the Authority may act either as an arbitrator 

or mediator. 

 

(4) When acting as an arbitrator, the Authority shall issue a determination on the matter. 

 

(5) The Authority may appoint a person acceptable to all parties to act as mediator or 

arbitrator on its behalf in respect of any dispute before it and the decision of the mediator 

or arbitrator shall be regarded as being the determination of the Authority. 

 

Publication of guidelines for dispute resolution 

62. (1) The Authority may publish guidelines setting out the principles that it may take into 

account in resolving disputes. 

(2) The Authority shall convene to resolve a dispute if it is satisfied that: 

 

(a) an agreement may not or will not be reached between the parties to the dispute within a 

reasonable time; and 

(b) the resolution of the dispute would promote the objects of this part or any of its 

subsidiary legislation enacted under this Act pertaining to the downstream petroleum 

operations. 

 

(3) The Authority shall be entitled to convene to resolve a dispute at its headquarters or at 

any other place in Nigeria.  

 

(4) The Authority may make recommendations to the Minister to issue regulations for the 

discharge of the functions and for the conduct of the proceedings of the Authority, 
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including but not limited to procedures for participation in the proceedings of dispute 

resolution between licensees, customers, wholesale customers and any other persons.    

 

Terms and conditions for the resolution of disputes 

Cap A18, LFN 2004. 63. (1) Subject to any guidelines that may be issued by the Authority under this 

Part II -D, the Authority or, if the Authority deems fit, an arbitrator, may resolve 

the dispute in accordance with the Arbitration and Conciliation Act.  

 

(2) The Authority may require either party to the dispute to pay any costs incurred by the 

Authority in appointing an arbitrator. 

 

(3) The Authority, in carrying out its functions under subsection (1) of this section, shall 

be guided by the objective of establishing a dispute resolution process that is fair, just 

economical and effective and shall at all times act in accordance with to the ethics of 

justice and the merits of each case. 

 

(4) The determination of the Authority shall: 

 

(a) be properly recorded in writing;  

 

(b) state the basis or bases for the determination; and  

 

(c) be provided to the parties to the dispute as soon as practicable.  

 

Registration of determinations 

64. (1) The Authority shall register all determinations that it makes pursuant to this Act. 

 

(2) The register referred to in this section shall contain- 

(a) the names of the parties to the dispute; 

 

(b) a general description of the matter pertaining to the determination; and 

 

(c) the date of the determination. 

 

Enforcement of determinations 

65. Subject to the agreement of the parties, a determination of the Authority may be enforced 

by the Federal High Court as if the determination is a judgment of such court. 

 

E. National Midstream Regulatory Agency 

 

Establishment and scope of the Agency 

66.  (1) There is established a body to be known as the National Midstream Regulatory  

Agency, (in this Act referred to as ñthe Agencyò) which shall be a body corporate with 

perpetual succession and a common seal.  



GOVERNMENT MEMORANDUM - PETROLEUM INDUSTRY BILL 2009  
  Page 178 
 

(2) The Agency shall have power to acquire, hold and dispose of property, sue and be sued 

in its own name and subject to this Act perform all acts that corporate bodies may perform 

by law. 

 

(3) The Agency shall be responsible for the  technical and commercial regulation of   the 

midstream petroleum operations.  

 

(4) All objects and functions of the Agency in this Part II-E are in respect of midstream 

petroleum operations 

 

(5)  All provisions of Part II -K of this Act shall apply to the Agency. 

 

Objects 

67. The objects of the Agency shall be- 

(a) to promote the implementation of national technical and commercial policies for the 

midstream petroleum operations; 

 

(b) to promote the efficient, effective and sustainable technical and commercial 

development of the midstream petroleum operations; 

 

(c) to promote the efficient technical and commercial development and operation of the 

transportation network in the midstream petroleum operations; 

 

(d) to encourage and facilitate investments in the midstream petroleum operations; 

 

(e) to organise and regulate technical and commercial activities of the midstream 

petroleum operations; 

 

(f) to promote, where appropriate, competitive activities in the midstream petroleum 

operations; 

 

(g) to promote conditions that will enable transportation activities to be carried out in the 

midstream petroleum operations on an equitable basis while protecting the rights and 

interests of licensees and other stakeholders; and 

 (h) to establish and regulate the domestic gas aggregator. 

 

Functions 

68.  (1) The functions of the Agency shall be to: 

(a) to regulate and co-ordinate the technical and commercial activities of the midstream 

petroleum operations in Nigeria in a non-discriminatory and transparent manner; 

(b) regulating commercial midstream activities which include:  

(i) midstream crude oil operations, 

(ii)  midstream domestic gas operations, 

(iii)  midstream export gas operations, 

(iv) establishment of methodology for determining  appropriate tariff for gas 

processing, gas transportation/transmission, and transportation of crude oil, bulk 

storage of oil and gas for midstream petroleum operations, 
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(v) establishment of appropriate pricing framework for sale of gas by operators in 

the midstream petroleum operations based on the fair market value with the 

exception of the gas prices determined pursuant to subsection (5) of section  304 

of this Act, and 

(vi) setting cost benchmark for midstream petroleum operations; 

 

(c) publish the tariff and prices from time to time; 

(d) regulate on bulk storage and transportation, transmission and set rules for the common 

carrier systems for crude oil and gas in the midstream petroleum operations;   

(e) issue and regulate technical and commercial licences and any other authorisations 

necessary for all midstream petroleum operations; 

(f) enforce compliance with the terms and conditions of technical and commercial licences 

issued by the Agency; 

(g) keep a register of all technical and commercial licences issued and any renewals, 

amendments, suspensions or revocations thereof; 

(h) carry out enquiries, audits or investigations and take such other steps as may be 

necessary to  monitor the activities of licensees and to secure and enforce compliance with 

technical or commercial licence terms and conditions; 

(i) ensure the provision of third party access to the  transportation and transmission  

networks for midstream petroleum operations; 

(j) promote the principles of sustainable infrastructural development in the midstream 

petroleum operations; 

(k) promote competition and private sector participation in the midstream petroleum 

operations; 

(l) ensure that all economic and strategic demands for downstream gas are met; 

(m) In respect of midstream petroleum operations, to set rules for the administration of the 

open access regime; to regulate and  administer the open access to transportation, 

transmission  and bulk storage facilities; 

(n) to administer and monitor the national operating and strategic stocks  for crude oil and 

gas as may be set by the Minister; 

(o) to monitor and enforce the actual application of tariff and pricing framework as 

determined by the Agency; 

(p) to monitor market behaviour including the development and maintenance of 

competitive markets in the midstream petroleum operations;  

(q) to arrest situations of abuse of dominant power and restrictive business practices in the 

midstream petroleum operations; 

(r) to enforce the right of parties in the midstream petroleum operations;  

(s) to establish appropriate dispute settlement mechanism relating to the commercial rights 

and obligations of parties in the midstream petroleum operations; 

(t) establish, monitor and regulate technical, health, environmental and safety measures 

relating to the management of assets and activities in midstream petroleum operations;  

(u)inspect the metering of pumps and any other facilities for midstream petroleum 

operations and ensure compliance with safety standards as prescribed by the Agency; 

(v) issue permits and any other authorisations necessary for all technical  activities 

connected  with midstream petroleum operations; 

(w) set standards for the design, procurement, construction, operation and  maintenance of 

all plants, installations and facilities that pertain to the midstream petroleum operations; 
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(x) establish special laboratories with capabilities for data storage and testing, quality 

assurance and  certification of   crude oil, gas and their derivatives, in the  midstream 

petroleum operations; 

(y) keep records, data and reports obtained and classifying such records, data or reports as 

may be required under any statute and giving any directive to any person, company or 

entity in respect of midstream petroleum operations;  

(z) ensure the promotion of the safe, orderly and optimal development of the  midstream 

petroleum operations  in the overall interest of the people of Nigeria; 

(aa) issue clean certificates of inspection at the oil terminals to exporters of crude oil upon 

satisfaction that the requirements as to quality and quantity have been complied with; 

(ab) ensure the supply of gas to the strategic sectors, in accordance with the approved 

national gas pricing framework; and 

(ac) perform such other functions as contemplated under this Act or as the Minister may 

from time to time direct, in  accordance with the terms prescribed by this Act. 

 

(2) In furtherance of the functions stated in subsection (1) of this section, the Agency 

shall: 

(a) establish parameters and codes of conduct for all operators in the midstream petroleum 

operations; 

(b) monitor the financial viability of all operators in the midstream petroleum operations; 

(c) promote transparency within the Agency and amongst the operators; 

(d) develop and maintain a data base on the midstream petroleum operations particularly 

such data relating to the construction, conversion and operation of crude oil transportation 

and gas transportation/transmission pipelines, bulk storage facilities for oil and gas and 

make such information public;  

(e) advise government and other agencies on commercial matters  relating to tariff and 

pricing framework; and 

(f) undertake such related activities as are necessary for the efficient execution of its 

objects. 

 

(3) The technical and commercial functions of the Agency as provided herein shall be 

carried out by separate departments within the Agency 

 

Powers of the Agency 

69. In order to fulfil its functions under this Act, the Agency shall have the power: 

(a) to modify, extend, renew, suspend and revoke any technical or commercial licence 

issued by it pursuant to the provisions of this Part II -E; 

(b) to make recommendations to the Minister for the issuance, amendment or revocation 

of any regulations relevant to the provisions or requirements of this Act; 

(c) to monitor and  enforce the application of tariff and pricing  framework by licensees in  

the midstream petroleum operations in accordance with the provisions of this Act; 

(d) subject to paragraph (e) of this section, to request and obtain any information or any 

document concerning licensed activities in the midstream petroleum operations from any 

licensee notwithstanding that they may contain business secrets, provided that any such 

information or documents shall be restricted to those which a company can be compelled 

to produce as evidence in a civil proceeding in a court of law; 

(e) where it considers it to be in the public interest: 
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(i) publish information provided by licensees, and 

(ii)  require licensees to publish certain information; 

(f) to impose and enforce relevant technical and commercial licence conditions and to 

enforce the specific requirements of the Act; 

(g) to institute legal proceedings against licensees for failure to comply with technical or 

commercial licence conditions or other `requirements of the Act; 

(h) subject to the provisions of this Act, to issue legally binding determinations in respect 

of any dispute brought before it; 

(i) to enforce the provisions of: 

(i) any enactments and regulations prescribing activities of the Midstream Petroleum  

Operations made prior to the commencement of this Act,  

(ii)  any regulations referring to, or formerly administered by the Department of 

Petroleum Resources of the Ministry of Petroleum Resources  or the former Petroleum 

Inspectorate of the Nigerian National Petroleum  Corporation; and 

(j) do such other things as are necessary and expedient for the effective and full discharge 

of any of its functions under this Act. 

 

Governing Board of the Agency 

70. (1) There is established a Governing Board of the Agency (in this Part II-E referred to as 

ñthe Governing Boardò) which shall be responsible for the management of the Agency and 

shall consist of: 

a) a Chairman appointed by the President;  

b) one representative of the Nigerian Petroleum Directorate; 

c) one representative each of the Inspectorate and the Authority 

(d) two persons to be approved by the Minister being persons who by reason of their 

ability, experience and specialized  knowledge of the petroleum industry are selected 

pursuant to the Regulations;  

(e) three Directors who are full time staff of the Agency approved by the Minister and are 

selected pursuant to the Regulations;and 

(f) the Director-General of the Agency;  

 

(2) The persons appointed pursuant to paragraphs (a), (e) and (f) of subsection (1) of this 

section shall hold office for 4 years subject to re-appointment for another period of 4 years 

only on such terms and conditions as may be specified in their letters of appointment. 

(3) Members of the Governing Board shall be persons of cognate experience in the areas 

of- 

a) logistics, refining, gas processing,  and transportation of petroleum (oil,  gas and 

condensates); 

b) accountancy, administration, economics, finance or law; and 

gas infrastructure, commercialisation and marketing. 

 

Fourth  Schedule (4) The proceedings of the Board of the Agency and other ancillary matters shall be 

as prescribed in the  Fourth Schedule to this Act. 

 

Funds of the Agency 

71.  (1) The Agency shall establish and maintain a fund which shall consist of: 
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(a) such money as may be appropriated to the Agency from time to time by the National 

Assembly for the purposes of this Act; 

(b) a portion to be paid to the Agency by the Directorate in accordance with the budget of 

the Agency and the provisions of section 28 of this Act; and 

(c) fees and charges paid in respect of any services performed by the  Agency including 

administrative charges and other services that the Agency may render in the course of the 

discharge of its functions , such fees and charges to be decided in accordance with 

regulations issued by the Minister in accordance with the terms of this Act. 

(2) The Agency shall apply the proceeds of the fund established under subsection (1) of 

this section- 

(a) to meet the administration and operating costs of the Agency; 

(b) to the payment of:  

(i) salaries, 

(ii)  fees or other remunerations or allowances, and  

(iii)  pensions, gratuities and other retiring benefits  

payable to members of the Agency or its employees; 

(c) for the maintenance of property acquired by, or vested in the Agency;  

Cap. T22 LFN, 2004 (d) for purposes of investment; as prescribed by the Trustee Investments 

Act, or any other relevant statute; and  

(e) in connection with carrying out its functions under this Act. 

 

(3) Any funds in excess of the requirements of the Agency shall be paid to the designated 

account of the Federation Account. 

 

Public hearing 

72. (1) The Agency may hold a hearing of any matter which under this Act or any other 

enactment it is required or permitted to conduct or on which it is required or permitted to 

take any action. 

(2) The Agency shall hold public hearings on matters regulated by the Agency, which the 

Agency determines to be of sufficient interest to the public. 

(3) Where the Agency is required to or otherwise decides to hold a hearing, all persons 

having interest in such matter shall as far as is practicable be notified of the questions in 

issue and given adequate opportunities to make representations. 

 

Power to resolve disputes  

73. (1) The Agency shall have the power to resolve disputes between:  

(a) persons whose activities are regulated by the Agency; and  

(b) between such persons and other parties regarding any matter under this Part II -E and 

Part II -I, and in respect of any subsidiary legislation made by the Minister in respect of 

activities of the Agency. 




